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and as the Representative, Officer and Matriarch--~ 
of the Traditional Authority and Miskitu Govern- 
ment-In-Exile; Nehemiah Fleurima an American 
born Miskitu Descendant; Mazhane Keairra Ruth 
Hendy Rima-Fleurima, an American born Miskitu 
Descendant; Ercell Hendy Twaska Fleurima, an 
American resident of Miskitu Descendant and 
Traditional Authority; Plaintiff Katiana Hebbert, an 
American born Miskitu Descendant; Plaintiff Rev. 
Gregorio Moody Chow, a Miskitu Descendant; 
Plaintiff Prince Jorge G. Moody Chow, a Miskitu 
Descendant; Plaintiff Blessings Robertson-Winn, an 
American citizen and Miskitu Descendant; Plaintiff 
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Descendant; John Doe 1 and Jane Doe 1 are 
Traditional Royal Authorities and representatives 
of the Miskitu nation and non-American citizens; 
on behalf of themselves; And all other Miskitu 
indigenous peoples. 

Plaintiff(s), CLASS ACTION COMPLAINT 


Vv. 


The Republic of Nicaragua, Daniel Ortega, Rosario 
Murillo, and the Sandinista Party; 


Defendants. 
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Plaintiffs, by and through their attorney(s), (Lawyer’s Name), bring this Class Action 
Complaint against Defendants the Republic of Nicaragua, Daniel Ortega, and the Sandinista 


Party as follows: 
SUMMARY OF THE COMPLAINT 


1. Plaintiffs bring this action on behalf of all the Miskitu peoples (12 tribes) for damages 
resulting from the horrific genocide and unlawful taking of property in violation of international 
law by the Nicaraguan colonial authorities during the times periods from 1850 to the present 
day period in what was formerly known as the Miskitu Kingdom (Mosquito Coast), and is now 
known as the North Caribbean Coast Autonomous Region (RACCN) and the South Caribbean 
Coast Autonomous Region (RACCS) since 2014. Plaintiffs also bring this action to, among other 
things, enjoin and restrain The Republic of Nicaragua from continuing to exclude plaintiffs and 
other lawful representatives of the Miskitu people from participation in discussions and 
negotiations regarding the subject matter of this Complaint, in violation of plaintiffs’ rights 
under international law, including the U.N. Declaration on the Rights of Indigenous People to 
self-determination for all indigenous peoples and their right to participate and speak for 


themselves regarding all matters relating to the losses that they have suffered. 


2. From 1839 to the present day, almost all of the Miskitu territories and kingdom (originally 
over 62,750 square miles)’ with only three Miskitu enclaves under international treaty 
protection enclaves” which have been reduced in size to approximately 1.1 million hectares in 
Honduras, with approximately 12,000 square miles and 17,000 square miles designated by 
Nicaragua as the Autonomous Miskitu departments that is tantamount to almost 55% of 
Miskitu territory illegally annexed by Central American nations with no compensation to the 
Miskitu people. Countless concessions have been made for international mineral and oil 
companies along with other natural resources of logging and fishing rights to the present day 
property seizures and forced relocations of the Miskitu peoples to make way for a canal that 
have been seized without compensation by the Nicaraguan government, in association with 
* Statistics of the Colonies of the British Empire (page 137) by Robert Montgomery Martin (1839) 


? Bakinasta in the Rio Platano Biosphere Reserve (RPBR) in northeastern Honduras and the North Caribbean 
Coast Autonomous Region (RACCN) and the South Caribbean Coast Autonomous Region (RACCS) 
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international corporations, other international governments and Nicaraguan colonists with the 
explicit consent of the Daniel Ortega, the Sandinista Party and Nicaraguan authorities. Since 
fishing, farming, and cattle grazing are the primary economic base for their survival, the Miskitu 
communities have suffered severely from these terrible losses. Nicaraguan authorities have 
also turned a blind eye to the widespread and systematic rape of Miskitu women and girls, as 
well as the indiscriminate use of Miskitu peoples being used as forced laborers such as in the 
fisheries, subject to brutal beatings and other deprivations without being afforded 
compensation, notwithstanding being denied medical treatment and adequate food to sustain 


themselves and families. 


3. A letter from Simon Orosco to Frederick Chatfield (10 November 1842) in Vega Bolanos, 
1840-1842, 317,underlying British arguments at the time was the assumption that the Miskito, 
though perhaps savages, were a sovereign people, who deserved to be taken seriously as 
political partners. This view not only accorded with British interests at that time, but could also 
be justified by historical traditions concerning relations between Miskito and British colonial 
officers, soldiers, and traders. In order to undermine these notions it was necessary for the USA 
and the countries of Central America to demonstrate that the Miskito were not in a position to 
decide on their own fate and that they could therefore not be considered parties to a treaty. 
The anti-British side therefore tended to depict a primitive, cruel tribe manipulated by Great 
Britain for her own purposes, whose chief had been dressed up by the British as a "puppet 
king.”® The British “indirect rule” in a similar manner, regarding international alliances and 
territories was common practice of the Europeans and U S to demean anyone and any 


sovereignty that they could not control. 


4. In 1850 the United States and Great Britain signed the Clayton-Bulwer Treaty as a pledge toa 
neutralized Central America. The U.S. interpretation was that Britain would be required to 
renounce itself as a protectorate over the Mosquito Coast. The British position was that the 
treaty recognized the existing status quo. The Hay-Pauncefote Treaty of 1900-1901 was to 


supersede the Clayton-Bulwer Treaty but Congress failed to ratify the treaty. 


: Wunderich, von Oertzen, and Rossbach, The Nicaraguan Mosquitia, 26. 
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5. In 1860 the Treaty of Managua was signed as an agreement between Great Britain and 
Nicaragua, in which Britain recognized Nicaraguan sovereignty over its present national 
territory, but reserved, on the basis of historical rights, a self-governing enclave for the Miskito, 
an indigenous group in the area, citing earlier treaty arrangements and _ historical 
circumstances. The British maintained their right to negotiate on behalf of the Miskitu people 
on the basis of their doctrine of "indirect rule". The Treaty of Managua contained a clause 
requiring the consent of the Miskitu in order for any incorporation of the Miskitu Reserve into 


Nicaragua to take place that afforded some self-government rights on paper even after 1894. 


6. The British did not seek out participation of the Miskitu people in these negotiations due to 
the Miskitu people rejecting the Anglican Church in favor of the Moravian church as their state 
religion due to their doctrine of "indirect rule". The mind set of discriminatory and racists 
policies of the "era" is also shown by France's refusal to negotiate on behalf of Nicaragua 
because, "European nations cannot, without demeaning themselves, negotiate with those little 


Mosquitian governments,..." * 


7. And, in a very similar manner the Nicaraguan Congress and government correspondence 
referred to the Miskitu as incapable of governing themselves, animals and barbarians. In 1847 it 
is documented that Nicaragua's President argued that the British takeover of San Juan del 
Norte would now serve as a model for "the savage hordes of any country under the protection 
of a strong Power to consider themselves with the same right to constitute a nation." ° The 
Defendants continue to follow these discriminatory and racist government policies to the 


present date. 


8. In 1867, the Republic of Nicaragua refused to comply with the Treaty of Managua because 


"the last election of the Mosquito Chief was carried out: first, by foreigners and Creoles without 


* Cited in Gamez, Historia de Nicaragua, 425 
a Proclamation enclosed in a letter from Frederick Chatfield to Lord Palmerston, 24 December 1847, in United 
Kingdom, Foreign Office, Correspondence Respecting the Mosquito Territories, 2:70. 
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the co-operation of the Indians; and secondly, against the desire of these Indians, who wish to 


be governed by a bastard son of the last Mosquito Chief." ° 


9. On July 2, 1881 the terms of the Treaty of Managua were adjucated by the Emperor of 


Austria providing numerous protections to the Miskitu peoples.’ 


10. In 1894, Nicaraguan President Jose Santos Zelaya Lopez took control of the Miskitu Coast by 
military force. Under threats of force the Miskitu were compelled to sign the Miskitu 
Convention of 1894 yet in defiance, the Miskitu reiterated the rights of the Miskitu to elect 
their own authorities, be exempt from taxes and military service, and benefit from the 


proceeds of all taxes extracted from their region. 


11. His Excellency the beloved Prince Robert Henry Clarence was the last hereditary Chief to 
rule the Miskitu peoples. He was born at Rama Cay, Bluefields’ Lagoon, on the 6th day of 
September 1872. He was the son of H.E. Prince William Henry Clarence, the Hereditary Chief of 
Miskitu, by a lady from Rama. He was proclaimed the Hereditary Chief of Miskitu following an 
election by the General Council, on 29th January 1891 (effective from the 11th of November 
1890). He was crowned at Pearl City, 24th March 1891. He reigned under the guardianship of 
the Hon Charles Patterson, Vice-President of the Council, until he came of age and assumed full 
ruling powers on 6th September 1893. He was deposed on the 12th of February 1894, after 
Bluefields was invaded at night when the townspeople were asleep. The Nicaraguan seized the 
Miskitu government archives and government buildings. The occupying Nicaraguan troops 
proclaimed him and the Miskitu government rebels. He was rescued and given asylum along 
with 200 other refugees aboard a British ship that sailed to Puerto Limon and then on to 


Jamaica. 


12. Later, Robert Henry Clarence was restored after British intervention induced them to retire 
in 6th July 1894. Deposed again after a second invasion, when all American and British residents 


were forcibly removed to Managua and the town of Bluefields was reduced to 500 residents on 


® See Memorandum and letter from Marsha! Martinez, envoy extraordinary and minister plenipotentiary of the 
Republic of Nicaragua, to Lord Stanley, Britain’s Foreign Minister, 1 October 1867, in United Kingdom, Foreign 
Office, and Correspondence Respecting the Mosquito Territory, 3:77. 
 http://legal.un.org/riaa/cases/vol_XXVIII/167-184.pdf 
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the 7th of August, 1894. The Chief was repeatedly petitioned by his countrymen to return to 
the Miskitu Coast and resume his reign, being regarded by them throughout his exile as their 
“rightful King”, and in whose favor at least three rebellions were mounted against the 
Nicaraguan government. Prince Robert Henry Clarence was the Colonel-in-Chief of the Royal 
Bluefields Militia from 1890-1894. He married Irene Morrison. He died after an operation at the 
Public General Hospital, Kingston, Jamaica, on the 6th of January 1908 and is buried there. The 
Nicaraguan government agreed to allow him to return but that he could not participate in self- 


government. 


13. The Republic of Nicaragua renamed the Miskitu region as the Zelaya Department after their 
President Jose Zelaya. The British under their international doctrine signed a treaty on behalf of 


the Miskitu kingdom to protect the Miskitu indigenous rights. 


14. In 1905 the Harrison-Altamirano Treaty 1905 Nicaragua and Great Britain entered another 
agreement that supersedes the Treaty of Managua and similarly guaranteed Miskitus born 
before 1894 the right to exempting from taxes and military service for a period of fifty years, 
and to live according to their own customs as long as those customs did not contradict 
Nicaraguan laws and granted the same rights guaranteed all Nicaraguans. The Republic of 
Nicaragua has never honored the right to self-government, equal rights or the right of the 


Miskitu lawful representatives to participate in the negotiations. 


15. In December of 1909 to 1933, the United States of America sent interventionary forces into 
the Miskitu city of Bluefields to create a neutral zone between the Nicaraguans and Miskitu 


peoples. 


16. In 1957, the Plaintiff Josephenie E. Robertson, M.T.T.’s family was destroyed when her 
brothers and uncles were killed by the Somoza Nicaraguan Government and by the order of the 
Miskitu Council of Elders and her family, she was appointed to take staff as the traditional 
authority of the Miskitu peoples. She traveled from town to town proclaiming the full rights and 
independence of the Miskitu nation. She was arrested and sent to jail in Managua, where she 


was treated cruelly. She was arrested again in 1960 under government orders and was put in 
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front of a firing squad. She was given the option to be exiled permanently, imprisoned 


indefinitely or face death. 


17. From 1894 to present, the Nicaraguan governments have murdered, recruited, threatened, 
bribed, or exiled Miskitu leaders and members of the Royal family trying to keep the majority of 
the people oppressed. They would prefer the Miskitu people to have no sense of ancestry, 
dignity, or history. She chose to be exiled so that she could continue fighting for her people. She 
was given 72 hours to leave my remaining family and friends in Mosquitia/Miskitu and fled to 


Guatemala. 


18. In 1957, in order to divide the Miskitu peoples and unlawfully seize Miskitu territory, to 
secure full control of the San Juan river and a future potential for the construction of an inter- 
oceanic canal, the Republic of Nicaragua seized part of the Miskitu Coast (Zelaya Department) 
by partitioning the southern portion of the Miskitu kingdom and renaming it the Rio San Juan 


Department. 


19. In August of 1981, the government issued its own conception of indigenous rights. Article 6 
of its "Declaration of Principles" states that "the natural resources of our territory are the 
property of the Nicaraguan people. The Revolutionary State, representative of the popular will, 
is the only entity empowered to establish a rational and efficient system of said resources. The 
Revolutionary State recognizes the right of the indigenous people to receive a portion of the 
benefits to be derived from the exploitation of forest resources of the region. These benefits 
must be invested in programs of community and municipal development in accordance with 


national plans." 


20. In 1987 Nicaragua continued to partition and divides the Miskitu peoples by splitting the 
Zelaya Department into two autonomous regions they called, (RACCN) North Caribbean Coast 


Autonomous Region and (RACCS) South Caribbean Coast Autonomous Region. 


21. In 2001, the Miskitu sub-division prevailed over Nicaragua in the Inter-American Court of 


Human rights where the Republic of Nicaragua failed to address that court's findings affording 
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no relief whatsoever. Case of the Mayagna (Sumo) Awas Tingni Community v. Nicaragua 


Judgment of August 31, 2001. ® 


22. The Atlantic Coast registers the highest rate of migrant population growth in Nicaragua and 
this is attributed to a net increase of Mestizo families that systematically settle in the 
agricultural frontier zones. One third (33.3%) of the total population of the Atlantic Coast is 
established in urban communities and the other two thirds (66.7%) in rural zones. The Mestizo 
(Colonos) is responsible for seizing Miskitu lands, farms, and territories for the purpose of 


colonization with no compensation. 


23. The Defendants pursue a policy of education deprivation for the Miskitu people. The rate of 
illiteracy among the population 10 years or older is 43 percent. Illiteracy is more widespread in 
the rural areas, where this percentage rises to 55 percent, with an even higher rate among the 


female population. The rate of illiteracy for the country as is whole is 24.5 percent. 


24. The Defendants maintain a policy of force labor and deprivations of a means of family 
support. Three fourths (73.6 to 75%) of the population of the Nicaraguan Caribbean Coast lives 
in situations of poverty and extreme poverty. The employed workforce earns very low wages 
that merely cover half the of cost of the basic consumer basket. As much as 80 percent of an 


average salary on the Coast is destined to the purchase of food items. : 


25. The Republic of Nicaragua represented by the government regime of Anastasio Somoza 
Debayle prevailed with and engaged in practices of torturing, murdering, and abducting 


citizens. 7° 


26. In late 1981 with CIA funding and Argentine advisers, the “covert war” began. 11 The Miskitu 
peoples allied themselves with the Contras after the Sandinistas refused direct negotiations 
with the traditional Miskitu authorities by requiring the Miskitu people to create “on the spot” 


political organizations that would work under the control of the Sandinistas. From mid-1981 to 


8 Please find this case at: http://www.corteidh.or.cr/docs/casos/articulos/seriec_79_ing.pdf 

* Please review: http://www.fadcanic.org.ni/?q=node/17 

*° Americas Watch, Human Rights in Nicaragua; November 1982 Update (New York; Americas Watch, November 
1982. 

% Washington Post, February 14, 1982 
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1982 the Sandinistas began s large scale of forced relocations of thousands of Miskitu peoples 
out of their traditional villages while systematically destroying Miskitu homes and livestock and 
up to another 15,000 Miskitu refugees fled to the safety of Honduras. The USA CIA with its 
funding, training, supplying and support built an insurgent fighting force called, MISURA made 
up of recruiting refugees and the exiled leadership that was separate from but allied with the 
Contra forces. The Nicaraguan Revolution resulted in the deaths of thousands of Miskitu 
peoples, with the remainder thrown into forced relocation camps were placed under atrocious 
and sub-human conditions, and were forced to work as forced/slave laborer. The surviving 


women were subjected to systematic rapes and other abuses. 


27. After decades of denying that the methodical and systematic near destruction and 
eradication of the Miskitu peoples by the Defendants was, in fact, a genocide, and refusing to 
even consider the issue of reparations or compensation, Defendant The Republic of Nicaragua 
recently entered into negotiations with the Miskitu Sumo regarding these issues. However, the 
Republic of Nicaragua has refused to include the traditional representatives of the Miskitu 
peoples in these discussions, even though they were the primary victims of the atrocities 
perpetrated by the Republic of Nicaragua past and present governments. The Republic of 
Nicaragua has also refused to explicitly admit that what it did constitutes a genocide and 
torture under international law and continues with this systematic elimination of the Miskitu 


peoples and seizing their natural resources up to the present day. 


28. The Defendants Republic of Nicaragua, Daniel Ortega, Rosario Murillo and the Sandinista 
Party have continued previous policies up to the present day of 2017; of exterminating the 
Miskitu people and their inherent rights to their natural resources, lands, waters, forests, farms 
and livestock by entering into negotiations with China for the construction of a canal through 
Miskitu territories and the Russian Federation for naval and air force bases and international 
businesses with concessions of Miskitu minerals, oil, and other natural resources without any 
compensation. The result of these deprivations has been that the Miskitu peoples are forced 
from their farms, and homes with no compensation or domicile to live, are denied medical and 


educational services, forced into slave labor situations to fish and turn over their catch to the 
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government without adequate subsistence for their families. Men, women and children are 
murdered by Nicaraguan Colonos (colonists), while many Miskitu women and girls are 
systematically raped. 

29. The U.S. and Miskitu plaintiff representatives of the Miskitu communities bring this class 
action complaint on behalf of all Miskitu peoples (Twelve Miskitu tribes) worldwide, seeking 
reparations and compensation for the genocide and incalculable damages to persons and 
property that their peoples suffered at the hands of the previous Nicaragua colonial authorities, 
as well as the continuing violations by the Republic of Nicaragua, Daniel Ortega, and the 
Sandinista Party of the rights of the Miskitu peoples under the U.N. Declaration on the Rights of 


Indigenous People to directly participate in any discussions or negotiations relating to them. 


30. The U.S. and Miskitu plaintiff representatives of the Miskitu communities also bring this 
action, pursuant to 28 U.S.C. § 2201 (The Declaratory Judgment Act) seeking a Declaration of 
their Rights to be included in any negotiations between the Republic of Nicaragua, Daniel 
Ortega, and the Sandinista Party in conjunction with China, Russia, other international nations 
and businesses and that no purported resolution of the claims as set forth herein can be made, 
nor will they be binding upon the Miskitu communities and their members, if the Republic of 
Nicaragua, Daniel Ortega and the Sandinista Party in conjunction with other international 
nations and businesses exclude them from negotiations and unless their competent 


representatives are signatories to any settlements, treaties or release of claims. 
PARTIES 


31. Plaintiff Rev. Josephenie E. Robertson, M.T.T. is the Matriarch of the Miskitu Nation, Miskitu 
Peoples (Twelve Tribes) and a traditional royal representative of the Miskitu Government-in- 
Exile, which is the sole recognized legal entity representing the overwhelming majority of the 


Miskitu peoples in Nicaragua and worldwide. 


32. Plaintiff Nehemiah ‘Saycsar’ N.D.D.Z.Z. Robert Henry Hendy Clarence XXI Rima-Fleurima, 
Prince of the arriving Community Nation of Moskitia — American born citizen and Miskitu 
Descendant. 
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33. Plaintiff Mazhane Keairra Ruth Hendy Rima-Fleurima, an American born citizen and Miskitu 


Descendant. 


34. Plaintiff Katiana Hebbert, an American born citizen and Miskitu Descendant. 


35. Plaintiff Rev. Gregorio Moody Chow, a Miskitu Descendant. 


36. Plaintiff Prince Jorge G. Moody Chow, a Miskitu Descendant of the “De Mosque Dynasty.” 


37. Plaintiff Ercell Hendy Twaska Fleurima, a lawful American permanent resident and Miskitu 
Descendant and Traditional Royal Authority representing Miskitu Elders, SWARAH and MISURA. 


38. Plaintiff Blessings Robertson-Winn, an American Citizen and Miskitu Descendant. 
39. Plaintiff Gloria Watson Hebbert, an American Citizen and a Miskitu Descendant. 


40. John Doe 1 is a traditional royal authority and representative of the Miskitu nation and non- 
American citizen. The identity of John Doe 1 is withheld at this time to assure his safety and will 


be provided upon judicial request. 


41. Jane Doe 1 is a traditional royal authority and representative of the Miskitu nation and non- 
American citizen. The identity of John Doe 1 is withheld at this time to assure her safety and will 


be provided upon judicial request. 


42. Defendant the Republic of Nicaragua (“Nicaragua”) is a sovereign state and a federal 
representative democratic republic reconstructed and governed by Daniel Ortega, 
Rosario Murillo and the Sandinista Party as a result of a civil war, which is responsible for the 
genocide of the Miskitu peoples being the successor to the Spanish establish form of 
Nicaraguan government established in 1821 and continued to President Anastasio Somoza 
Debayle’s overthrow in 1979. Defendants Republic of Nicaragua, Daniel Ortega, Rosario Murillo 
and the Sandinista Party engaged in the taking and expropriation of Miskitu territories, lands, 
natural resources, waters, livestock, and other property without compensation in violation of 


international law are named individually and jointly. 
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43. Defendant the Republic of Nicaragua is a member of the United Nations and a party to the 
Convention on the Prevention and Punishment of the Crime of Genocide (“Genocide 
Convention”), which was adopted by the General Assembly of the United Nations on December 
9, 1948, and which became effective on January 12, 1951. Defendant Republic of Nicaragua 
acceded to the convention on the prevention and punishment of the crime of genocide, when 
said Defendant deposited its government’s instrument of accession to the “treaty” on January 
29, 1952 as the 33rd state to ratify, accede or accept the convention on genocide. Nevertheless, 
the Republic of Nicaragua, Daniel Ortega, and the Sandinista Party have denied that its 
mistreatment of the twelve tribes of the Miskitu peoples constitutes a genocide, even though 
the factual and historical record clearly reflects that the Defendant’s conduct falls squarely 


within the generally accepted and statutory definition of genocide. 


44. In addition, the Republic of Nicaragua voted for and is a signatory to the U.N. Declaration on 
the Rights of Indigenous Peoples, adopted by the U.N. General Assembly on September 13, 
2007 (“Declaration”), which explicitly provides, at Article 11 (2): 


States shall provide redress through effective mechanisms, which may include restitution, 
developed in conjunction with indigenous peoples, with respect to their cultural, intellectual, 
religious and spiritual property taken without their free, prior and informed consent or in 
violation of their laws, traditions and customs. 


In addition, Article 18 of the Declaration provides as follows: 


Indigenous peoples have the right to participate in decision-making in matters which would 
affect their rights, through representatives chosen by themselves in accordance with their 
own procedures, as well as to maintain and develop their own indigenous decision making 
institutions. 

Nevertheless, despite the incalculable cultural, intellectual, religious and spiritual losses that 
the Miskitu peoples have suffered, the Republic of Nicaragua, Daniel Ortega, and the Sandinista 
Party has systematically and categorically excluded the lawful representatives of the indigenous 
Miskitu peoples established under the following doctrines and international treaties, including 
but not limited to, the 1860 Treaty of Managua, that recognized the Miskitu monarchy as the 


lawful representatives from negotiations between the Republic of Nicaragua, other 
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international nations, businesses, and entities relating to their horrific mistreatment during the 
colonial period, subsequent Nicaraguan governments, during civil wars and to the present day, 
with to Miskitu representation in international governments and businesses negotiations where 
they has steadfastly refused to even consider making any reparations or compensation to the 


Miskitu peoples for the catastrophic losses that they have suffered and are suffering. 


JURISDICTION AND VENUE 


45. This Court has subject matter and jurisdiction over this matter pursuant to 28 U.S.C. § 1332 


in that there is complete diversity of citizenship between the parties. 


46. This Court also has federal question subject matter jurisdiction pursuant to 28 U.S.C. § 1331, 
in that the genocide and unlawful takings claims under international law asserted herein arise 
under 28 U.S.C. § 1350 (Alien Tort Statute) and, in the case of the plaintiffs who are U.S. 


residents and citizens, under federal common law, which incorporates international law. 


47. This Court has jurisdiction pursuant to The Torture Victim Protection Act of 1991 (TVPA; 
Pub. L. 102-256, H.R. 2092, 106 Stat. 73, enacted March 12, 1992) is codified at note following 
28 U.S.C. § 1350 (2006); that is, in a note immediately following the codification of the Alien 
Tort Statute. In contrast with that latter statute — which, as discussed supra § IIl.E.1, refers 
broadly to “a tort ... committed in violation of the law of nations or a treaty of the United 
States” — the Torture Victim Protection Act provides a civil remedy for just two international 


law torts. Those two torts are: Torture and Extrajudicial killing. 


48. This Court further has jurisdiction pursuant to Smith v. Socialist People's Libyan Arab 
Jamahiriya, 886 F. Supp. 306, 315 (E.D.NY1995). Also in Filartiga v. Pena-Irala, 630 F.2d 876 (2d 
Cir. 1980), the Second Circuit's landmark 1980 decision in Filartiga v. Pena-lrala, which held that 
victims of human rights abuses in other countries could use the statute to sue the perpetrators 
of the abuse in U.S. courts in association with the Court’s inherent power of discretion ad 
further sustained in Sosa v. Alvarez-Machain, 542 U.S. 692 (2004); Id. at 729. In that case, a 
Mexican citizen was suing another Mexican citizen for the latter's involvement in a kidnapping 


that occurred in Mexico at the behest of the U.S. government. The Court held that a "narrow 
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class of international norms today" could be brought under the ATS, subject to "vigilant door 
keeping" by the lower courts. And finally in support of jurisdiction and the Court’s inherent 
power of discretion, | respectfully submit that an American Court can concern itself with aliens 
outside of the United States if there is "torture, brutality or similar outrageous conduct.” Lujan 
v. Gengler, 510 F.2d 62, 65 (2d Cir.), cert. denied, 421 U.S. 1001 (1975). Comity affords U.S. 


Federal prosecution. 


49. This Court also has subject matter and personal jurisdiction over defendants the Republic of 
Nicaragua, Daniel Ortega, and the Sandinista Party under the Foreign Sovereign Immunities Act, 
since this case involves genocide and an unlawful taking and expropriation of property without 
compensation in violation of international law. 28 U.S.C. § 1605(a)(3). It is undisputed that 
genocide itself is a violation of international law. See, e.g., Tel-Oren v. Libyan Arab Republic, 
726 F.2d 774, 791 n.20 (D.C. Cir. 1984) (Edwards, J., concurring); accord, Abelesz v. OTP Bank, 
692 F.3d 638 at 675-76 (7th Cir. 2012). The Restatement (Third) of the Foreign Relations Law of 
the United States § 712(1) states that, as here, a country (state) is responsible under 
international law for injury resulting from a taking by the state of the property of a national of 
another state that (a) is not for a public purpose, or (b) is discriminatory, or (c) is not 


accompanied by provision for just compensation. 


50. Congress has also authorized aliens to bring federal common law tort actions in federal 
courts for violations of the law of nations to avoid the diplomatic problems that may otherwise 
result from adjudication of these civil claims in state courts. See, e.g., Anne-Marie Burley 
[Slaughter], The Alien Tort Statute and the Judiciary Act of 1789: A Badge of Honor, 83 Am. J. 
Int’l L. 461, 481-82 (1989); William R. Casto, The Federal Courts' Protective Jurisdiction Over 
Torts Committed in Violation of the Law of Nations, 18 Conn. L. Rev. 467, 468-69 (1985-1986); 
and 2 Emmerich de Vattel, Law of Nations, ch. 6 §§ 71-72 (Joseph Chitty, trans. and ed., T. J. W. 
Johnson & Co. 1867) (1758) (the law of nations provides a private remedy for foreigners injured 
by violations of international or domestic law and is an essential means of reducing friction 


between nations.). Therefore this Court has jurisdiction pursuant to 28 U.S. Code § 1605A(6)(7) 
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- Terrorism exception to the jurisdictional immunity of a foreign state and 18 U.S. Code § 


2333(a) - Civil remedies. 


51. In addition, the takings of property alleged herein has a sufficient connection to genocide 
such that they amount to takings “in violation of international law.” 28 U.S.C. § 1605(a)(3). 
Indeed, the alleged takings did more than effectuate genocide or serve as a means of carrying 
out genocide. See Abelesz, 692 F.3d at 675-76. Rather, the expropriations were themselves 
genocide. Since the wrongfully taking of Miskitu properties was inextricably linked to the mass 
killings and genocide of these peoples, plaintiffs’ property-based claims fall squarely within the 
FSIA’s expropriation exception. See Phoenix Consulting Inc. v. Republic of Angola, 216 F.3d 36, 
40 (D.C. Cir. 2000). Such expropriations, therefore, constitute “tak[ings] in violation of 


international law.” 28 U.S.C. § 1605(a)(3). 


52. The legal definition of genocide thus unquestionably encompasses the mass extermination 
and systematic expropriation of Miksitu lands, waters, natural resources, livestock and other 
property alleged in this case. The Convention on the Prevention of the Crime of Genocide 
(Genocide Convention), art. 2, Dec. 9, 1948, 78 U.N.T.S. 277, adopted by the United Nations in 
the immediate aftermath of World War II and ratified or acceded to by nearly 150 nations 


(including the United States), defines genocide as follows: 


[A]ny of the following acts committed with intent to destroy, in whole or in part, a national, 
ethnical, racial or religious group, as such: (a) Killing members of the group; (b) Causing 
serious bodily or mental harm to members of the group; [or] (c) Deliberately inflicting on the 


group conditions of life calculated to bring about its physical destruction in whole or in part. . 


53. This definition of genocide is “generally accepted for purposes of customary [international] 
law.” Restatement (Third) of the Foreign Relations Law of the United States §702 cmt. d. It 
appears not only in the Genocide Convention itself, but also in numerous other international 
treaties. See, e.g., Rome Statute of the International Criminal Court art. 6, July 17, 1998, 2187 
U.N.T.S. 90; Statute of the International Tribunal for Rwanda art. 2 (1994); Statute of the 
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International Criminal Tribunal for the Former Yugoslavia art. 4 (1993). The offense of genocide 


under U.S. domestic law uses the same definition. See 18 U.S.C. § 1091(a). 


54. This Court also has personal jurisdiction over the foreign defendant pursuant to Fed. R. Civ. 


P. 4(k)(2). 


55. This Court has supplemental jurisdiction pursuant to 28 U.S.C. § 1367 over claims brought 


under the common law and laws of the State of California. 


56. Venue properly lies in this Judicial District pursuant to 28 U.S.C. §1391(b) and (c). 


Furthermore, there is no foreign independent or impartial forum in which to bring this action. 


STATEMENT OF FACTS 


57. Plaintiff Rev. Josephenie £. Robertson, M.T.T. states that | was granted refugee status by 
the United States of America from the turmoil that evolved in the Miskitu Kingdom since 1898 
on a continuous manner until the present day. | am a member of the Miskitu Royal Family and 
is also known among my people as the Matriarch of the Miskitu Nation. | am also a present 


member of the Miskitu Government in-Exile, which is now located in the United States. 


58. Plaintiff Rev. Josephenie Hendy Hebbert Clarence Tawaska De- Robertson, states | am the 
Matriarch of the Miskitu Nation, was born in Silver City, Mosquitia on December 10th, 1943. | 
grew up with my mother, the Crown Princess of Miskitu Nation and father, originally from 
Sudan. Her parents and the elders taught me the oral history of our nation (in the past, my 
grandfather, Sir. Andrew Hebbert Sumito Sumu, had a library containing books on the history of 
the nation but Somoza had it burned down. My home was filled with love and respect--a stark 


contrast to the oppression and neglect by ruling governments both in Nicaragua and Honduras. 


59. My mother was a midwife and holistic healer who traveled from town to town helping 
those in need. She was a homeopathic practitioner, who learned from her mother, the natural 
remedies created from herbs, barks, berries, vines, trees, roots and other flora. She knew the 
correct combinations and required mixtures for curing people just like her mother did. She also 


loved to read, write, and sing. Her family is the heirs of the Miskitu Kingdom. We have rightful 
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claims to all its mineral resources such as gold, silver, pearls, mahogany, cedar, rubber, and 


lumber. 


60. In 1957 my brothers and uncles were killed by the Somoza Nicaraguan Government and 
by the order of the Council of Elders and family | was appointed to take staff. From town to 
town | proclaimed the full rights and independence of my nation. | was arrested and sent to jail 
in Managua, where | was with treated cruelly. Rather than deterring my efforts, it deepened my 


conviction and | continued awakening my people to their rights. 


61. | was arrested again in 1960 under government orders and was put in front of a firing 


squad. | was given the option to be exiled permanently, imprisoned indefinitely or face death. 


62. From 1894 to present, the Nicaraguan governments have murdered, recruited, threatened, 
bribed, or exiled Miskitu leaders and members of the Royal family trying to keep the majority of 
the people oppressed. They would prefer the Miskitu people to have no sense of ancestry, 
dignity, or history. | chose to be exiled so that | could continue fighting for my people. | was 
given 72 hours to leave my remaining family and friends in Mosquitia/Miskitu. | fled to 


Guatemala. 


63. The Miskitu peoples and Council of Elders maintain communications with me, informing me 
on the horrible conditions and terrible plight of our Peoples in Honduras and Nicaragua. Being 
informed that our people are being forced from their homes by Colonos; Chinese people are 
without notice coming into their homes; our Miskitu men being murdered and our women and 
girls being raped while still being denied medical treatment and food, our Miskitu Government 
in-Exile in association with some American churches sent humanitarian aid to our people in 
2016. Our Council of Elders report that the Defendants are providing concessions to Miskitu 
natural resources from Canadian, American, Norwegian and Chinese businesses with no 


compensation to our Miskitu peoples. 


64. Plaintiff Jose Miguel Coleman Hendy Clarence states that the day January 15, 1983 a 19:00 a 
military truck arrived it was the Sandinista Popular Army EPS to take me out my house in an 


authoritarian and violent way. They did not respect the pleas and cries of my mother. | told 
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them was the sole breadwinner of the house. They did not care. | was then led to a military 
base Luis Delgadillo. There | found they already had a hundred and Twenty Miskitus, Gurifanas, 
Creoles, Sumus, Ramas from ages 16-50. They were Young Students, Sandinista State Workers, 
Farmers, etc. For us it was strictly forbidden to ask where we were going. They had Cuban 
Military, Russians and Polish who measured our clothes, boots, EVEN coffins. In the morning we 
mounted on other trucks and taken to unknown directions. Finally, we got a military camp 
where was divided into five brigades. | was placed in the medical brigade, as a soldier and 
server. They armed themselves with rifles M-18. They tortured and brain washed us against the 
contra revolucionarios they said they were our mortal enemies whether they were Miskito, 
Sumo, Rama, Gurifana, Creole, Americanos, Father, Mother, Brother, or relative. Anyone 
opposite of the Sandinista Ideology or would not join. One Bolar lead was ESE our slogan. A 
week to see come was an ambush that killed 6 of our brigade that was the most sad and painful 
that | experienced in my life | spent over 90 Days in the mountains. Thank God I'm alive to tell 


this story.HRH. Principe. Jose story HENDY Clarence Coleman. 


65. The Miskitu Council of Elders has continually sought lawful government contact and 


communications with the Miskitu royal family and government in exile to the present day. 


66. The Republic of Nicaragua, represented by Daniel Ortega, and the Sandinista political group, 
have continually ignored the lawful Miskitu government, nor has consulted with the Miskitu 
government in exile with respect to the basic human rights of the Miskitu peoples. Instead, they 
appoint their own people to councils claiming Miskitu representation while at the same time, 
appropriating land and the natural resources of the Miskitu people. These acts have been and 
are accomplished by forced relocations of people and villages with no accommodations or 
compensation, rape, murder, torture, genocide, and withholding medicines and food. The 
United States afforded military aid to the Miskitu people in protection of their basic human 
rights during the Contra-Sandinista war. Yet, while insisting on a peace treaty, that treaty has 
not addressed any grievances of the Miskitu people nor afforded its lawful government to 
address those grievances and protect the Miskitu people under the international treaties 


regarding the Miskitu kingdom. 
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67. The Republic of Nicaragua presently is compelling the Miskitu people under duress to sign 
documents of compensation payments from the government in the payment of pigs, chickens 


and lumber. 


68. The Miskitu government in exile this year 2016 delivered humanitarian aid to the Miskitu 
peoples while encountering extreme difficulties by the Nicaraguan government who were 


concealing the atrocities now being implemented against the Miskitu peoples. 


CLASS ACTION ALLEGATONS 


69. Plaintiffs are U.S. citizens and aliens who bring this action on behalf of themselves and all 
other U.S. and non-U.S. citizens who are, or who are direct descendants of, and members of the 


Miskitu (12 tribes) indigenous peoples. 


70. This action may be properly maintained as a Class action pursuant to Rule 23, Federal Rules 
of Civil Procedure, in that the exact number of the members of the Class is not known to 
Plaintiffs but it is estimated that the Class is so numerous that joinder of individual members 
herein is impracticable. This action may be properly maintained as a Class action pursuant to 
Fed. R. Civ. P. Rule 23(b)(1) in that the prosecution of separate actions by or against individual 
members of the Class would create a risk of adjudications with respect to individual members 
of the Class which would, as a practical matter, be dispositive of the interests of the other 
members not parties to the adjudication or substantially impair or impede their ability to 
protect their interests. This action may be properly maintained as a Class action pursuant to 
Fed. R. Civ. P. Rule 23(b)(2) as the parties opposing the Class have acted or refused to act on 
grounds generally applicable to the Class, thereby making appropriate final injunctive relief or 


corresponding declaratory relief with respect to the Class as a whole. 


71. There are also questions of law and fact common to the Class which predominates over 


questions affecting individual members, including: 


(a) Did the Republic of Nicaragua colonial authorities, subsequent Nicaraguan governments, 
Daniel Ortega, and the Sandinista Party design and implement an intentional policy and practice 


to exterminate the Miskitu people? 
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(b) Did the Republic of Nicaragua colonial authorities, subsequent Nicaraguan governments, 
Daniel Ortega, and the Sandinista Party systematically expropriate, and aid and abet the 
expropriation, of Miskitu lands, territories, natural resources, waters, livestock and other 


properties? 


(c) Did the Republic of Nicaragua colonial authorities, subsequent Nicaraguan governments, 
Daniel Ortega, and the Sandinista Party implement, aid and abet, and authorize a policy and 


practice of systematic rape of Miskitu women and girls? 


(d) Did the Republic of Nicaragua colonial authorities, subsequent Nicaraguan governments, 
Daniel Ortega, and the Sandinista Party implement, aid and abet and authorize a policy and 
practice of forcing Miskitu men, women and children into involuntary servitude and 


forced/slave labor? 


(e) Did the Republic of Nicaragua colonial authorities, subsequent Nicaraguan governments, 
Daniel Ortega, and the Sandinista Party incarcerate the surviving Miskitu people into 
concentration camps under inhumane and sub-human conditions, without adequate food, 
water, clothing, shelter, medical care and other basic requirements and tools for survival, at 


Tasba Pri, Sangilaya and other “relocation” centers also known as “concentration” camps? 


(f) Did the Republic of Nicaragua colonial authorities, subsequent Nicaraguan governments, 
Daniel Ortega, and the Sandinista Party permit and aid and abet the public display of Miskitu 
corpses and skulls in a misguided and ghoulish effort to establish that indigenous Miskitu 
peoples were “incapable of governing themselves” as (inferior or barbarians humans) and that 


the Spanish heritage was superior? 


(g) Has the Republic of Nicaragua colonial authorities, subsequent Nicaraguan governments, 
Daniel Ortega, and the Sandinista Party intentionally “marginalized” and excluded Miskitu 
leadership and representatives from any negotiations regarding the genocide and wrongful 
expropriation of their property, natural resources, livestock, waters, and territories in violation 


of the U.N. Declaration of the Rights of Indigenous Peoples? 
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72. The claims of the named Plaintiffs are typical of the members of the Class and they will be 
able to fairly and adequately protect the interests of the Class. The named Plaintiffs have no 


interests antagonistic to the interests of other members of the Class. 


COUNT I 
(Violations of International Law Under the Alien Tort Statute and The Torture Victim 
Protection Act of 1991, 28 U.S.C. § 1350, Federal Common Law and The Law of Nations) 
73. Plaintiffs repeat, reallege, annex, apply, and absorb the foregoing paragraphs of this 


Complaint as though fully set forth herein. 


74. The Republic of Nicaragua, President Ortega, and the Sandinista Party’s horrific 
mistreatment of the Miskitu peoples during the Nicaraguan colonial period to the present day, 
including but not limited to the mass killings intended to exterminate the Miskitu peoples, the 
systematic rape and abuse of Miskitu women and girls, the taking and expropriation of lands, 
territories, natural resources, waters, livestock, and other property without compensation and 
in furtherance of said Defendant’s genocidal policies, including the December 1981 herding and 
forcibly relocation of Miskitu survivors into concentration camps, the exploitation of surviving 
Miskitu people as forced/slave laborers, and the use of Miskitu corpses and skulls for public 


display, constituted genocide under international law. 


75. In addition, The Republic of Nicaragua, as the lawful governmental authority during the 
colonial-annexation period of 1860 to 1894, is liable for aiding and abetting Nicaragua settlers, 
colonists and residents of the Miskitu Kingdom in the confiscation of lands, territories, natural 
resources, waters, livestock, and other property from the Miskitu peoples in violation of 
international law, the systematic rape of Miskitu girls and women by said Nicaraguan civilian 
and military personnel, and the unlawful use of Miskitu men and children as forced/slave 


laborers. 


76. The Republic of Nicaragua, Daniel Ortega, and the Sandinista Party are also liable to 
plaintiffs and the plaintiff class for its violations of the U.N. Declaration of the Rights of 
Indigenous Peoples, in that it has refused to recognize that the lawful representatives of the 


indigenous Miskitu peoples, as defined by international treaties and have a right to participate 
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in negotiations relating to the genocidal policies and practices of the Republic of Nicaragua 
authorities during the colonial period, the defendants refusal to recognize the right to self- 
determination of the Miskitu peoples, and the refusal to even consider the issue of reparations 


and compensation to the Miskitu for the catastrophic abuses that they were forced to endure. 


77. The Republic of Nicaragua, Daniel Ortega, and the Sandinista Party are liable to the non-U.S. 
plaintiffs and plaintiff class members for damages under the Alien Tort Statute, 28 U.S.C. §1350, 
and The Torture Victim Protection Act of 1991 (TVPA; Pub. L. 102-256, H.R. 2092, 106 Stat. 73, 


enacted March 12, 1992), in an amount to be determined at trial. 


78. The Republic of Nicaragua, Daniel Ortega, and the Sandinista Party are is liable to the U.S. 
plaintiffs and plaintiff class members for these violations of international law under federal 


common law, which incorporates international law, in an amount to be determined at trial. 


COUNT Il 
(Conversion) 


79. Plaintiffs repeat, reallege, annex, apply, and absorb the allegations as set forth in the 


foregoing paragraphs of this Complaint as though fully set forth herein. 


80. The Republic of Nicaragua, Daniel Ortega, and the Sandinista Party’s confiscation and 
unlawful taking of the lands, territory, natural resources, waters, livestock and other property 
of the Miskitu peoples without compensation constituted a conversion under common law and 


California state law. 


81. The Republic of Nicaragua, Daniel Ortega, and the Sandinista aiding and abetting of the 
confiscation and unlawful taking of the lands, territory, natural resources, waters, livestock and 
other property of the Miskitu peoples without compensation by Nicaraguan nationals, colonists 
and by international concessions to others from the colonial period to the present day 


constitutes a conversion under common law and California state law. 


82. As a result, plaintiffs and all Miskitu members of the Class were deprived of their property, 
lands, territories, natural resources, waters, livestock and its use and enjoyments, and any 


interest and provides which could have been earned thereon. 
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83. The Republic of Nicaragua, Daniel Ortega, and the Sandinista Party are liable to the plaintiffs 


and plaintiff class for such damages in an amount to be determined at trial. 


84. Plaintiffs and other Class members are also entitled to the return of the assets and property 
that was looted and confiscated directly by the defendant, or which was aided and abetted by 


the defendant, in an amount to be determined at trial. 


COUNT III 
(Unjust Enrichment) 
85. Plaintiffs repeat, reallege, annex, apply, and absorb the allegations as set forth in the 


foregoing paragraphs of this Complaint as though fully set forth herein. 


86. By its seizure, international concessions, use and retention of the property, natural 
resources, waters, livestock looted from the plaintiffs and Class members, through its aiding 
and abetting of others to convert plaintiffs’ property, natural resources, waters, livestock and 
by its refusal and failure to return said looted assets to their rightful owners, defendant 


improperly deprived plaintiffs and other Class members of their property. 


87. Plaintiffs and other Class members are therefore entitled to recover damages in an amount 


to be determined at trial. 


COUNT IV 
(Accounting) 
88. Plaintiffs repeat, reallege, annex, apply, and absorb the allegations set forth in the foregoing 


paragraphs of this Complaint as though fully set forth herein. 


89. Plaintiffs and Plaintiff class members are entitled to an accounting from the Republic of 
Nicaragua, Daniel Ortega, and the Sandinista Party for the losses that they suffered for the 
confiscation of their lands, territories, waters, natural resources, livestock and other properties 


in violation of international law. 


COUNT V 
(Declaratory Judgment) 
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90. Plaintiffs repeat, reallege, annex, apply, and absorb the allegations set forth in the foregoing 


paragraphs of this Complaint as though fully set forth herein. 


91. Plaintiffs and Plaintiff class members are entitled to an Order declaring that defendant’s 
exclusion of Plaintiffs, as the legitimate and lawful representatives of the Miskitu indigenous 
peoples, from current negotiations regarding the subject matter of this Complaint, is a violation 
of Plaintiffs’ rights under international law, including the U.N. Declaration on the Rights of 


Indigenous People. 


JURY TRIAL DEMAND 
92. Plaintiffs demand a jury trial on all issues so triable. 
WHEREFORE, plaintiffs respectfully request that this Court: 
(a) Certify this as a class action pursuant to Rule 23 of the Federal Rules of Civil Procedure; 


(b) Order that the undersigned attorneys are designated as class counsel, until such time as 
counsel is appointed and/or plaintiffs secure counsel; 


(c) Adjudge and decree that defendants’ conduct as described herein was in violation of 
international law, federal statutory and federal common law, and the laws of the State of 
California, U.S.A; 


(d) Enjoin and restrain defendants from continuing to exclude plaintiffs and other traditional 
and lawful representatives of the Miskitu peoples from participation in discussions and 
negotiations regarding the subject matter of this Complaint, in violation of plaintiffs’ rights 
under the U.N. Declaration on the Rights of Indigenous People to self-determination for all 
indigenous peoples and their right to participate and speak for themselves regarding all matters 
relating to the losses that they have suffered; 


(e) Temporarily Enjoin and restrain disbursement of defendants international funds from being 
released sufficient to cover pending compensation claims trial and remedy, and outcome of this 
complaint pending a permanent injunction at trial freezing the Republic of Nicaragua 
international funds until judgment compensation is satisfied. 


(f) Award damages to the plaintiffs and Class members under the Alien Tort Statute, the Torture 
Victim Protection Act, and federal common law for the damages sustained by plaintiffs and the 
plaintiff class as a result of the violation of international law, including the Genocide Convention 
and the U.N. Declaration on the Rights of Indigenous Peoples; 
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(g) Award damages to the plaintiffs and Class members for all common and state law violations, 
including Conversion and Unjust Enrichment; 


(h) Direct that the defendants conduct an accounting of the value of the lands, territories, 
natural resources, waters, livestock and other properties confiscated and taken from the 
Miskitu peoples; 


(i) Order that a Constructive Trust be established with regard to all lands, territories, natural 
resources, waters, livestock and other property that was looted from plaintiffs and other Class 
members, and the profits derived therefrom; 


(j) Award plaintiffs and other Class members punitive damages in an amount sufficient to 
punish defendants for their flagrant and outrageous violations of international law and to deter 
such future conduct; and 


(k) Award plaintiffs the costs of bringing this action, including the payment of reasonable 
attorneys’ fees; and 


(I) Grant such other and further relief as this Court deems just and proper. 


Respectfully submitted, as sewn to, this 20° day of February 2017, in the City and County of 
San Francisco, California, United States of America. 


REV. JOSEPHENIE E. ROBERTSON, M.T.T. 


"V4 4 mee 
Rev. Jos¢phenie E. Robertso 


1557 Jackson St. #301 

Oakland, CA 94612 - U.S.A. 
Telephone: 510.410.1144 

Email: ercell@miskitunation.org 
In Propria Persona 
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Rev. Josephenie E. Robertson, M.T.T., et al. * 


Plaintiffs, Case No. 3:17-cv-00852-JST 


* 

* 

Vv. * 
* 


The Republic of Nicaragua, Daniel Ortega., * 
Rosario Murillo, and the Sandinista Party, * Hearing Date: June 15, 2017 
* Time: 2:00 p.m. 


Defendants. * Courtroom: 9 
AREER ERA AREER ERE R ER EERE ER ARETE J do0- Honorable Jon. S. Tigar 


PLAINTIFF’S OPPOSITION AND MOTION TO DENY DEFENDANT’S PLEADINGS 
Comes Now, the plaintiff Rev. Josephenie E. Robertson, M.T.T., et al., OBJECTS and OPPOSES 
the Defendant’s Motion to Dismiss the Complaint and Incorporate their Memorandum of Points 
and Authorities and further MOTIONS this Honorable Court to DENY the respondents motion by 
and through its Inherent Power of Discretion on behalf of the Plaintiffs for the following 


reasons: To Wit: 


Plaintiffs’ Service of Summons and Complaint Was Proper 
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On April 21", 2017, and as one of the Plaintiffs in this proceeding | received the Defendants 
Motion to Dismiss and Incorporate their Memorandum of Points and Authorities after checking 
with the Court Clerk. | have not received any pleading via the postal service. | adamantly object 
on behalf of myself and all other plaintiffs and Miskitu peoples. | request this Court to deny 
their motion. 

The Plaintiffs facilitated proper service of the summons and complaint in accordance with 
American law. The complaint and proposed summons was filed with this court. After review of 
the complaint, the Court issued the summons for service by the plaintiffs with valid court seals. 

Indeed, the Plaintiffs went out of their way to properly serve the defendants in two different 
manners. The first service was directly to each defendant at their respective places of business 
or domicile. The second service on all four defendants was properly sent to the Nicaragua 
Supreme Court with an English and Spanish translation. In both cases, the Defendants or their 
representatives (Nicaraguan Supreme Court) required signature return receipt required. The 
law office of Philip C. Swain who is an American lawyer registered with the U.S. government to 
practice in the Federal courts out of Boston, Massachusetts. He identifies himself as the 
“Attorney for Defendants, Republic of Nicaragua, Daniel Ortega, Rosario Murillo, and the 
Sandinista Party. 

May the plaintiffs submit that it is a natural conclusion that an effective proper service of the 
complaint and summons on all of the defendants was obtained or this lawyer would not have 
made an appearance on behalf of all of the defendants. The defendants now claim that service 
was not proper because the court erred or committed a harmless error by not directly serving 
the defendants in Nicaragua. To rule otherwise would create an animus bias by having 
prejudiced the plaintiffs’ complaint from the very onset of litigation. 

If this is the case and Nicaragua’s claim of improper service is valid based upon a Court error 
after this Honorable Court’s finding cause to issue a summons, then it is the request of the 
plaintiffs for the court to facilitate proper service or favorably rule that the defendants and all 
of them were properly served. There is ample evidence that Nicaragua and the defendants have 
made this claim in California Federal Courts before as a methodical scheme to avoid liability for 


the atrocities that have happened and are continuing to happen in Nicaragua under their 
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authority. The Court should recognize the Plaintiffs’ natural conclusion that service was not 
personally upon their lawyer and therefore all of the defendants were properly served or he 
wouldn’t be in this court defending them in an effort to terminate the proceedings prior to the 
Settlement Conference scheduled in June of 2017. 

In other cases’ regarding “service” of a complaint against Nicaraguan individuals, that again 
includes the notoriously infamous Daniel Ortega as well as others, that they have hired 
American lawyers with huge sums of money, citing their methodical scheme of language that is 
meaningless or is made unintelligible by excessive use of abstruse technical terms; i.e. 
nonsense, gibberish or more specifically gobbledygook that they have implemented in 
Nicaragua to purposely avoid receipt of legal documents and service from Courts in the United 
States claiming an “improper method for the service of process of foreign court documents 


under Nicaraguan law”. Submitted in pertinent part, To Wit: 


(6) (d) The Code of Civil Procedure of Nicaragua, and specifically its Articles 114, 138, 156, 
1129, and 1131, true and correct copies of the Spanish originals and English translations of 
which are attached to this opinion as Annex A; and 


(e) The Convention Abolishing the Requirement for the Legalisation for Foreign Public 
Documents of October 5, 1961 (hereinafter the “Apostille Convention”). 


(7) In order to understand the procedure that the Plaintiffs should have followed to serve the 
Defendants under Nicaraguan law, it is first necessary to review the first two sentences of 
Article 156 of the Nicaraguan Code of Civil Procedure, which prescribes the method for 
serving a defendant in an action filed in a Nicaraguan court, where the defendant is located in a 
foreign country. The first two sentences of Article 156 state: 


“When a summons or any court paper is to be made in a foreign country, the appropriate 
notice or request shall be addressed to the intervening official through the Supreme Court 
which shall forward them to the Ministry of Foreign Affairs so that the Ministry in turn may 
proceed as prescribed by the treaties in force, the general regulations adopted by the 
Government or as provided by Article 138. The notice shall state the name of the individual or 
individuals empowered by the interested party to execute the request, or indicate that the 
individual filing it or any other individual may execute the request.” 


(8) According to these provisions, together with article 114 of the Nicaraguan Code of Civil 
Procedure discussed in Paragraphs 11-14 below, service upon a foreign defendant in an action 


* Anibal Silva et al., v. Cynthia Gonzalez Case No. 13CV1587-CAB-KCS USDC Southern District of California — Exhibit 
1 
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in a Nicaraguan court may not be made directly by the plaintiff in the action. Instead, the 
Supreme Court of Justice of Nicaragua itself must send the summons and the complaint to an 
entity that is authorized to serve the defendant in the specific foreign country. However, the 
communications between the Supreme Court of Justice of Nicaragua and the competent entity 
in the foreign country must be channeled through the Ministry of Foreign Relations of 
Nicaragua in accordance with any relevant treaty in force, or any other general rules adopted 
by the Nicaraguan Government, or as provided for in Article 138 of the Nicaraguan Code of 
Civil Procedure.” 


(9) In the absence of any applicable treaty for service in the territory of the foreign country, 
articles 138, 1129, and 1131 of the Nicaraguan Code of Civil Procedure require that the 
summons and the complaint in the Nicaraguan court action be duly authenticated by the 
Ministry of Foreign Relations of Nicaragua and then by the Nicaraguan consulate in the 
relevant foreign country, before being transmitted to the entity competent to serve the 
defendant in the foreign country. 


(10) The third sentence of article 156, which states “Foreign court notices for the enforcement 
of an order or a request in Nicaragua shall be received through this same channel, and in like 
manner,” establishes that the service of the summons and complaint in a foreign proceeding 
upon a defendant resident in Nicaragua be carried out in accordance with the same method as 
that prescribed in the first two sentences of article 156, only in the reverse order. 


Under Nicaraguan law, this means that the foreign court only, and not the plaintiff in the foreign 


lawsuit, may serve a defendant in Nicaragua. This service must be accomplished by the foreign 
court with the assistance of the Supreme Court of Justice of Nicaragua, but like service by the 


Supreme Court of Justice of Nicaragua upon a defendant in another country the service must 
be transmitted through diplomatic channels. Article 13$ of the Nicaraguan Code of Civil 
Procedure, read together with article 156, prescribes the appropriate diplomatic channel is to 
effect service of process from a foreign court on a defendant in Nicaragua. 


(11) Prior to Nicaragua’ secession to the Apostille Convention and its entry into force in 
Nicaragua effective May 14, 2013, a summons and complaint issued by a foreign court would 
be required to be submitted, along with a translation of them into Spanish, to the Nicaraguan 
consulate in the foreign country, to obtain the Nicaraguan consulate’s authentication of the 
foreign court’s issuance of the summons and complaint. Without this authentication, a 
summons and complaint transmitted by the foreign court would not be recognized in 
Nicaragua. Second, the documents authenticated by the Nicaraguan consulate would be 
returned to the foreign court for transmission to the Ministry of Foreign Relations of 
Nicaragua, which in turn would authenticate the Nicaraguan consulate’s authentication and 
transmit the authenticated documents to the Supreme Court of Justice of Nicaragua. Third, 
once the Supreme Court of Justice of Nicaragua received the summons and the complaint duly 
authenticated by the relevant Nicaraguan consulate and the Ministry of Foreign Relations, the 


? Article 138 states: “If the notifications, summons and subpoenas were to be made ina foreign country, these 
formal requests shall be forwarded, with the signatures authorizing it having been duly authenticated through 
the Secretary of Foreign Affairs, to the Consulate or Legation of Nicaragua, in the location to which the formal 
request is forwarded, and if there is no Legation or Consulate of the Republic [in the location, the formal request 
shall be forwarded to the Legation or Consulate of a nation that isa friend of Nicaragua’s.” 
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Court would instruct a court bailiff or a court clerk to deliver the documents to the defendant 
at their designated domicile, as provided for in Article 114 of the Nicaraguan Code of Civil 
Procedure.° 


(12) The procedure for serving foreign court documents upon a defendant in Nicaragua has 
been somewhat simplified since the Apostille Convention carne into force in Nicaragua on May 
14, 2013. Since that date, rather than sending the foreign court sumrnons and complaint to the 
relevant Nicaraguan consulate for authentication, the clerk of the foreign court (or, if the clerk 
is not authorized to do so, another authorized government official) must affix an apostille to the 
summons and the complaint, and then transmit them directly to the Ministry of Foreign 
Relations of Nicaragua in Managua, which in turn would authenticate the documents on the 
basis of the foreign court clerk’s (or other authorized government official’s) Apostille and 
transmit them to the Supreme Court of Justice of Nicaragua. In accordance with articles 156 
and 114 of the Nicaraguan Code of Civil Procedure, the Supreme Court of Justice would then 
order that a court bailiff or a court clerk serve the documents on the defendant at lis 
designated domicile. 


(13) Further to the above procedure, it is important to note that, by virtue of articles 1129 and 
1131 of the Nicaraguan Code of Civil Procedure, no document issued by a foreign court or 
other governmental or private entity in a foreign country will have legal effect in Nicaragua 
unless it has been duly authenticated by the competent officials of both the foreign country and 
Nicaragua. 


(14) Article 114 of the Nicaraguan Code of Civil Procedure establishes the only acceptable 
method for service of process in an action brought in the Nicaraguan courts; that is, service of 
process may only be administered by a court bailiff or a court clerk designated by the 
competent Nicaraguan judicial authority. Therefore, any purported method of service other 
than service executed by a Nicaraguan court clerk or bailiff in accordance with article 114 of 
the Nicaraguan Code of Civil Procedure is void. This requirement applies equally to service of 
process in action brought in the Nicaraguan courts and service of process in Nicaragua of an 
action brought in a foreign court. 


(15) Based upon the above analysis, 1 conclude that the Plaintiffs’ attempt to serve the 
Defendants in this case was improper and insufficient because: 


(a) Nicaraguan law does not permit private individuals to serve process, either by courier, 
mail or any other means. Under Nicaraguan law, only the clerk of the U.S. District 
Court for the Southern District Court of California could have transmitted service in 
the Plaintiffs’ action against the Defendants, by the method described in Paragraphs 12- 
14 above; 

(b) In the absence of an Apostille issued by the clerk of the U.S. District Court for the 
Southern District of California (or other authorized government official in the United 
States) and affixed to the summons and complaint, neither the Nicaraguan Ministry of 


3 article 114 states: “The summons or any other court notifications shall be made by the Court Clerk or Bailiff, 
who will read it to the addressee; the Clerk shall deliver a signed copy of the summons or court papers if the 
addressee so requests.” 
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foreign Relations or the Nicaraguan Supreme Court of Justice could have been satisfied 
that the summons and complaint sent by the Plaintiffs via courier were authentic, and 
therefore, they were legally prohibited from serving them on the Defendants. 


The Plaintiffs’ Complaint is Valid 


The Defendants who were served individually and in their official capacity who are now 
claiming “immunity” because they were acting in an official capacity. There would seem to be 
an obstacle created when a person attempts to exercise this right to sue a foreign government 
and their individuals under other precedent cases such as the U.S. Court of Appeals for the 
Second Circuit ruled claims against Foreign Government could proceed in United States Courts.’ 

Indeed, there were Saudi Arabian “princes” who had cloaked themselves with claims 
immunity from lawsuits because they were government officials, moved to dismiss on various 
ity and prevailed in the U.S. District and U.S. Court of Appeals in the same or very similar 
capacity as the instant defendants. 

This ruling, however, was abrogated by the United States Supreme Court's 2010 decision in 
Samantar v. Yousif, which held that the FSIA° did not apply to actions brought against 
individual defendants, even those working in their official capacity. Therefore, it is our natural 
conclusion and invite this Honorable Court to conclude as we do, that the defendants, and all of 
them, do not have any form of “immunity” from this complaint against them. 

The Inter-American Court found Nicaragua in violation of several articles of the American 
Convention on Human Rights, and ordered the state to demarcate and grant title to the land as 
property of the Awas Tingni Community (a Miskitu tribe) as well as to pay reparations.’ 
However, the Nicaraguan government has failed to enforce that court’s findings or implement 


any kind of reasonable settlement or act in good faith. It is quite evident that non of the 


* Doe v. Bin Laden, 633 F.3d 64 (2d Cir. 2011). 
> 430 S.Ct. 2278, 2289 (2010). 
° The Foreign Sovereign Immunities Act (FSIA) of 1976 is a United States law, codified at Title 28, §§ 1330, 1332, 
1391(f), 1441(d), and 1602-1611 of the United States Code, 
? Mayagna (Sumo) Awas Tingni Community v. Nicaragua, Inter-Am. Ct. Hum. Rts. (Ser. C) Case No. 79, para. 
103(k) (Judgment of Aug. 31, 2001), available at http://www.corteidh.or.cr/seriecing/serie_c_79_ing.doc 
[hereinafter Awas Tingni]. 
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defendants or their counsel are credible, nor have provided a credible defense before this 


Court. 


The Justice Against Sponsors of Terrorism Act (JASTA) (Pub.L. 114—222) is a law passed by 
the United States Congress that narrows the scope of the legal doctrine of foreign sovereign 
immunity. It amends the Foreign Sovereign Immunities Act and the Anti-Terrorism and Effective 
Death Penalty Actin regards tocivil claims against a foreign state for injuries, death, or 


damages from an act of international terrorism. 


Previously, U.S. nationals were permitted to sue a foreign state if such state was designated 
as astate sponsor of terrorism by the United States Department of State and if they were 
harmed by that state's aid for international terrorism. JASTA authorizes federal courts to 
exercise personal jurisdiction over any foreign state's support for acts of international terrorism 
against a U.S. national or property regardless if such state is designated as a state sponsor of 


terrorism or not. 


Inclusively, even a Law professor known as Curtis Bradley at Duke University told ABC 


News that the bill could result in U.S. citizen lawsuits against potentially any country.® 


The bill has raised tensions with Saudi Arabia.? When the bill was introduced, Saudi 
government "threatened" to sell up to $750 billion in United States Treasury securities and 
other U.S. assets if the bill is passed.” Since the time of passing the bill, over 800 Americans are 


successfully proceeding with their lawsuits against Saudi Arabia in American courts." 


It is very noteworthy indeed that foreign nations who have engaged in heinous crimes 
against humanity now makes threats and use other schemes to avoid liability for crimes against 


humanity that include torture and genocide. 


® "1 egal Experts Say Law Allowing 9/11 Families to Sue Saudi Arabia Has Consequences". ABC News. September 
29, 2016. Retrieved September 29, 2016. 
° Sinclair, Harriet (May 21, 2016)."Why this woman wants to sue Saudi Arabia". The Independent. 
Retrieved May 22, 2016. 
*° Mark Mazzetti, Saudi Arabia Warns of Economic Fallout if Congress Passes 9/11 Bill, New York Times (April 15, 
2016). 
** http://www.zerohedge.com/news/2017-03-21/800-families-file-lawsuit-against-saudi-arabia-over-911 
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The United States Supreme Court in Kiobel v. Royal Dutch Petroleum Co., 133 S.Ct. 1659 
(2013) where claims such as the plaintiffs provide sufficiently “touch and concern” the United States 
and “leaves the door open” for United States courts to assert jurisdiction in genocide cases. 
Historical evidence clearly shows the forgotten genocide of the Miskitu peoples from ancient times to 


the present day. 


This very case before this Honorable Court follows the precedents of Namibian tribes who 
successfully filed a lawsuit against Germany in the United States District Court, Southern District 
of New York. as set forth in VEKUII RUKORO et al., v. REPUBLIC OF GERMANY , USDC Southern District 
of New York Civ. No. 17-0062. We, the plaintiffs adamantly maintain our complaint complies with all of 
the elements to be heard before a United States court and our concerns are valid with sufficient 


evidence that requires the defendants to answer. 
Issues of Counsel: 


If the Court would please take judicial notice that the defendants counsel, attempts to disparage 
the plaintiffs complaint on the basis of the Reverend Josephenie E. Robertson’s filing a complaint on 
her own behalf and on behalf of her Miskitu peoples as part of the Royal Miskitu family. The 
Defendant's counsel’s “elitist” concept of animus bias suggests that the complaint isn’t valid because 
she’s not a lawyer and has motioned the court for the appointment of counsel in order to protect her 
and her people’s constitutional rights. 


The plaintiff with approval of her peoples has filed a “class action” lawsuit on behalf of herself and 
peoples. Those named plaintiffs have been notified of the “Settlement Conference” scheduled for 
June of 2017. There is no legal basis to deny the Reverend Josephenie the right to stand up on 
behalf of herself and her peoples at this time. As indicated in her motion for the appointment of 
counsel, she is an elderly woman not versed in American law and seeks counsel before this very 
court. 


It is public knowledge that the Nicaraguan government represented by the Defendants individually 


"2 8 “and genocide” against the Miskitu 


n16 


and in their official capacity continues to engage in torture 
peoples to this very day. Indeed a United Kingdom foundation entitled, “Freedom from Torture 


maintains a side for Nicaraguan torture victims. The peoples of Nicaragua are complaining about 


* http://www.heritage.org/americas/report/the-sandinista-war-human-rights 
** http://www. insightcrime.org/news-briefs/nicaragua-police-torture-of-prisoners-highlights-security-cracks 
* bttp://www.omct.org/human-rights-defenders/links/nicaragua/2015/12/d23509/ 
a https://www.irinnews.org/feature/2016/10/04/nicaraguas-hidden-war 
** https://www.freedomfromtorture.org/tags/nicaragua 
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their conditions of torture’’ by gouging out eyes, pouring gasoline on a 13 year old girl after raping 
her and sticking an iron rod into her womb, and there are the victims who endured the sticking of 
knives and ripping off finger nails and the list goes on and on. 


Today as these words are written, the Court can personally view a new YouTube video of the 


1."° This is not a stable government or nation that one can 


violence going on the Nicaraguan capita 
freely and safely walk up any city street and afford personal service on any of the named 
defendants. Yet, the Defendant's representative comes before this Honorable Court suggesting 
these people, the Defendants are some kind of honorable and prestigious class of human beings 
that are not allowed to be confronted of their terror, fears created, and atrocities happening this very 
moment. This is why this very case had John and Jane Does who are terrified of the defendants 
learning their identities and being subject to torture and even death to silence their claims. The 
plaintiffs have requested leeway as well as the appointment of counsel in this matter. 


The Defendants’ counsel suggests that there wasn’t a specific claim regarding the statutes on 


4 
ti? 20 


torture. However, “torture” is an elemen of genocide. If necessary, with all due respect the 


plaintiffs request the right to expand in this claim. 


The Court should not rule against the plaintiffs just because they are not attorneys or know the 
specific rules or are perfect in every submission of their complaint. It is the validity of the complaint at 
hand that matters as well as the severe psychological and physical harm to the people if this 
Honorable Court doesn’t recognize the validity of this complaint and affords the defendants to 


continue their crimes against humanity with no recourse whatsoever. 


If this Honorable Court were to review the United States Congressional Record of September 
sae 1789 pages 80 to 100, regarding our Forefather’s “express and explicit” language regarding 
“Self Representation” and the “Right to Counsel” the Court will find that our government frowned 
upon “attorneys” being afforded an exclusive position in our new form of government. Our 
Forefathers had spoken that even a “farmer” could represent another citizen. And, with a person 
standing up to speak and explain proceedings on another’s behalf, the individual could ask his 
representative to sit down and that he would speak for himself once he had understanding. 


*” http://thewe.cc/contents/more/archive2006/torture_death_and_nicaragua.htm 
*8 https://www.youtube.com/watch?v=egu28AKAduc 
*? Genocide by RJ. Rummel, University of Hawaii - https://www.hawaii.edu/powerkills/GENOCIDE.ENCY.HTM 
20 Element of Crimes - Official Records of the Assembly of States Parties to the Rome Statute of the 
International Criminal Court, First session, New York, 3-10 September 2002 (United Nations publication, Sales 
No. E.03.V.2 and corrigendum), part 11.B. The Elements of Crimes adopted at the 2010 Review Conference are 
replicated from the Official Records of the Review Conference of the Rome Statute of the International Criminal 
Court, Kampala, 31 May -11 June 2010 (International Criminal Court publication, RC/11) - https://www.icc- 
cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng. pdf 
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In today’s world these two rights, the right to “self representation” and the “right to counsel” have 
many times been questioned by a Court affording a litigant either to represent themselves or be 
afforded representation or afforded counsel to a self-represented litigant on a standby basis. The 
Question arises to many Courts and individuals about, “Why should a litigant be denied one right, 
the right to “self-representation” in exchange for another right, the “right to counsel’? Must an 
individual be excluded or deprived of any other right such as privacy, due process, or religion solely 
on the basis of exercising another right? 

In Lassiter v. Department of Social Services,”’ the Court went even further, holding that a 
presumption exists against requiring appointed counsel when an unsuccessful litigant cannot be 
deprived of his personal liberty. Based on Lassiter, then, when an indigent civil litigant could not 
possibly be deprived of his personal liberty as a direct result of the litigation, the Constitution 
does not require, in the absence of special and compelling circumstances, the appointment of 
counsel. The Court adopted the totality-of-the-circumstances approach in the criminal context 
in Betts and subsequently overruled it in Gideon.” 

In part, 18 U.S.C. § 3006A(c) provides, that: 

A person for whom counsel is appointed shall be represented at every stage of the 
proceedings from his initial appearance before the U.S. magistrate judge or the court through 
appeal, including ancillary matters appropriate to the proceedings. 

Most, if not all Miskitu peoples are poverty stricken and cannot afford counsel due to the 
severe conditions of life imposed on my people including but not limited to, force relocations, 
forced labor, seized lands, extrajudicial killings, rapes, that have had a negative economic effect 
to such a degree that they are barely surviving in many areas of the Miskitu Coast. Others, 
whom we have named as John and Jane Does are terrified that their names be known to the 
Defendants and are in fear of their and their families lives. 

| invite any and all of the plaintiffs and Miskitu peoples to make objections and submissions 
before this Court and for those who are in fear or cannot, it is my voice and the voice of the 


other plaintiffs named, that shall be heard on behalf of my Miskitu peoples. 


1 Lassiter v. Department of Social Serv., 452 U.S. 18 (1981). 

22 452 U.S. at 26-27 and 372 U.S. 335 (1963) 
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We have vigorously sought out legal counsel to no avail and have sought the appointment of 

counsel by this Court to protect our basic human rights and the right to be heard. 
Supportive Statement of Rev. Josephenie E. Robertson 

My name is the Rev. Josephenie E. Robertson, M.T.T. and | am the plaintiff in the above 
entitled cause. 

My Objection, Opposition, and Motion to Deny the Defendants Motion to Dismiss and 
Incorporate their Memorandum of Points and Authorities, are respectfully submitted to this 
Honorable Court for review and consideration. 

On behalf of myself and all other Miskitu plaintiffs and peoples, | respectfully object to, and 
have presented my opposition in support of my motion to deny the plaintiffs’ motion to dismiss 
this complaint and incorporate their Memorandum of Points and Authorities. 

Pursuant to 28 U.S. Code § 1746(2), |, the Rev. Josephenie E. Robertson M.T.T., declare 
under penalty of perjury that the foregoing is true and correct. 


Executed on this 24" day, in the month of April, 2017. 


. Robertson, M.T.T. 
In Propria Persona 
1557 Jackson St. #301 

Oakland, CA 94612 - U.S.A. 
Telephone: 510.410.1144 
Email: ercell@ miskitunation.org 


Proposed Order 


It is so, Ordered. The Defendant’s Motion to Dismiss and Incorporate Memorandum of 
Points and Authorities is denied. The Parties will prepare for the Settlement Conference. 
Dated: 


Honorable Judge Jon S. Tigar 
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Certification of Service 


|, the undersigned, hereby certify that | am not a party to the above entitle cause, am over the 
age of 21 years of age. 


That on April , 2017 that | SERVED the Original and two copies to the Clerk of the U.S. 
District Court and a true and correct copy of the “Plaintiffs’ Objection, Opposition, and Motion 
to Deny the Defendant’s Motion to Dismiss and Incorporate Memorandum of Points and 
Authorities & Proposed Order” by placing said copy in a postage paid envelope addressed to 
the person(s) hereinafter listed, by depositing said envelope in the U.S. Mail. The United States 
Postal Service in a postage paid envelope addressed to the person(s) hereinafter listed, by 
depositing said envelopes in the U.S. Mail to: 


Philip C. Swain, Esq. 

155 Seaport Boulevard 
Boston, Massachusetts 
02210-2600 

Counsel for the Defendants 


Nehemiah Hendy Clarence 
2059 Market Street Apt 1 
San Francisco, CA, 94114 


Blessings Robertson-Winn 
315 Iron Horse CT 
Alamo, CA 94507 


Katiana Hebbert 
315 Iron Horse CT 
Alamo, CA 94507 


Gloria Hebbert 
383 Cresent Street 
Brooklyn N Y, 11208 


Mazhane Ruth Hendy Fleurima 
1557 Jackson Street #301 
Oakland, CA 94612 


Ercell Hendy Twaska Fleurima 
1557 Jackson St. #301 
Oakland, CA 94612 - U.S.A. 
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Hendy Rima-Fleurima 


Rev. Gregorio Moody Chow 


————— 


Prince Jorge G. Moody Chow es 


OOS KS. } >\> 
A Us {2 Clon cow 


JOHN DOE 1 (Name and address blacked out for their safety) 


JOHN DOE 3 (Name and address blacked out for their safety) 


b) 


Certifier - Signature 
(S51 Tcisn St 430 | 


( keatfend Cr 2 kee 


Address 
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Rev. Josephenie E. Robertson, M.T.T. 
Matriarch of the Miskitu Nation 
1557 Jackson St. #301 

Oakland, CA 94612 - U.S.A. 
Telephone: 510.410.1144 

Email: ercell@ miskitunation.org 

In Propria Persona 


| n the U nited S tates D istrict C ourt 
F or the D istrict of N orthern C alifornia 
S an F rancisco D ivision 


Rev. Josephenie E. Robertson, M.T.T., individually, ) 
and in her capacities as a member of the Traditional ) 
Royal Authority and representative of the Miskitu ) 
Indigenous Nation and non-American citizens; And, ) 


all other M iskitu Indigenous peoples; ) 
) Civil Case No. 3:17-cv-00852-JST 
Plaintiff(s), ) 
V. ) COMPLAINT AS AMEND 
) 
The Republic of Nicaragua, Daniel Ortega, Rosario _) 


Murillo, Sandinista Party, Infinity Energy Resources, ) 


Inc.; ) Jury Trial Demanded 
Defendants. } 


The Plaintiff(s)*, Reverend Josephenie E. Robertson appearing in Propria Persona, respectfully 
submits my Complaint As Amend, including but not limited to, reserving the right to amend 
this complaint as a class action complaint subject to the Court’s ruling that this amended 


complaint cures the deficiencies outlined in the Court’s June 26", 2017 order with the 


* The Plaintiff Ercell Hendy Twaska Fleurima joins this complaint as amend, subject to the Court's clarification of 
the June 26", 2017 order and sue sponte approval. During oral proceedings the Court afforded Plaintiff Ercell 
Hendy Twaska Fleurima to proceed in Propria persona and recognized her position as a traditional royal authority 
based upon the evidence of a General Power of Attorney. The Plaintiffs recognize the Court decision that solely 
afforded the claims of Plaintiff Rev. Josephenie E. Robertson, M.T.T. to proceed forward, but the plaintiffs are 
unsure of the status and position by the Court regarding Plaintiff Fleurima and requested via a motion for 
reconsideration and clarification of this person. No decision on those pleadings has been made. 
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exception of securing counsel’, and hereby submits this Complaint as amend, against 
Defendants the Republic of Nicaragua, Daniel Ortega, Rosario Murillo, the Sandinista Party and 


Infinity Energy Resources, Inc., as follows: 
SUM MARY OF THE COMPLAINT 


1. The Plaintiff annexes, absorbs, and applies Paragraphs 1 through 30 of the Original Complaint 
filed in this Honorable Court and further Summarizes the Complaint in order to cure the 


deficiencies detailed in the Court’s Order of June 26", 2017 as follows: 


Miskitu Government’s Historical Background 


2. The history of the Miskitu nation predates Christopher Columbus. Their struggle to regain 
their rights to exist as a nation among the world’s nations has been drowned out with publicly 
disseminated false information released by many of our most prestigious in order to quell their 
claims and human rights abuses originated with a simple papal decree issued against the New 
World peoples and nations. Unraveling the mysteries of the Miskitu Kingdom is as simple as 
looking at the facts with an open mind in order to establish a natural conclusion based upon 


facts rather than fiction. 


3. In 1502, during the third voyage of Christopher Columbus, his son Fernando described the 
Miskitu people as “almost Negroes in color’,” while Columbus believed them to be “great 


sorcerers" and "very terrible." 


4. For those readers who are into Central American portraits and glyphs they would find 
pictures of both black and white inhabitants of Central America such as found at the Xultan 


Palace’ of in Belize dating back to 800 A.D. Besides the Olmec era in Central Americans that 


? The Plaintiff has moved the Court for reconsideration regarding the appointment of Counsel, in consideration 
that we have cured all but this one deficiency by the Complaint as amend, and upon the basis of lawyers who have 
been contacted have respectfully declined or have requested substantial retainers that are beyond our financial 
capabilities. 
? https://muse.jhu.edu/article/41050 
* http://realhistoryww.com/world_history/ancient/Meso_America.htm 
Rev. Josephenie E. Robertson, M.T.T., v. The Republic of Nicaragua, et al., Case No. 3:17-cv-00862-]ST 
COMPLAINT (AS AM END) 

2 


displays black features in their stone monuments, there are Mayan glyphs° on Chama vases 
depicting the Mayan rulers greeting black personages. Furthermore, there are eyewitness 
accounts of seeing black people in Meso-America at the time of the Spanish arrival, such as 


what Fernando Columbus as described. 


5. The Northern Nahuatl-speaking Indians of Aztec M exico who accompanied the Spanish to the 
Moskitu kingdom referred to the Miskitu as “chontal” or “foreigner” because they were of 


different human races than the Aztec and M ayan civilizations. . 


6. Contrary to the Spanish first contact with the Miskitu peoples, the British when establishing 
the Providence Island colony found the Miskitu people and King quite amicable to their 
assimilation with the Miskitu peoples. This British colony was established in the Miskitu 
Kingdom in the year of 1631 by English Puritans. John Pym instructed the captain of the 
expedition, Sussex Cammock, to venture to Cape Gracias a Dios located in the Miskitu Kingdom 


to "endear yourselves with the Indians and their commanders..." 


7. One English trader who visited the M iskitu Kingdom in 1699 detailed how the people lived in 
harmony and as equals, except during expeditions where at that time the Miskitu people 


submitted to their “commanders and kings”. 


8. Contrary to mainstream media suggesting that the black people of Central America were 
somehow shipwrecked slaves, we find as a natural conclusion that these “black people” were 


already there at the time of Christopher Columbus. Not only were these first “black 
Americans°” in Meso-America prior to the Spanish, but these people were part of a kingdom of 
diverse peoples that entertained commanders and kings prior to any treaty with the British. 
These black people of Central America were part of the 12 tribes that make up the Miskitu 


Kingdom who held various titles and positions in their government. 


 http:// bafsudralam.blogspot.com/ 2015/ 02/ 
® August 8", 2017 Motions For Reconsideration of the Court’s Order and to Appoint Counsel and/or Clarification 
Attachment 5,6 & 7 - Photographs & glyphs of “black M eso-Americans 
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9. Maps’ showing the Viceroyalty of New Spain, ca 1650 identify the regions of Central America 
that Spain claimed, yet the Miskitu Kingdom of the Caribbean coast that stands out on those 


maps as being under the “strong control” of Great Britain. 


10. The British influence cannot be denied of having a major impact on the Miskitu Coast from 
the 1600's to the beginning of the Treaty of Friendship and Alliance with the Miskitu kingdom 
that was signed on March 16, 1740 between King Edward | of the Miskito Nation and 
the British. 


11. From that point in time on, the British used as the instrumentality as a method of “indirect 
rule” entering continuous treaties that effected the Miskitu people without their consent, even 
after the British relinquished their position of authority over the Miskitu nation in a treaty 
between Spain at the Convention of London in 1786. It is very noteworthy indeed that the 
British referred to the Miskitu nation as the “Country of the Mosquitos.”® This treaty did not 
confer sovereignty of the Miskitu country to the dominion of Spain, but rather afforded Great 


Britain to “evacuate its people” in exchange for Belize. 


12. Please take Judicial Notice that when Great Britain and Spain signed the Convention of 
London on July 14, 1786 to evacuate the Miskitu Kingdom, it is very noteworthy indeed that the 
Miskitu Coast was indeed recognized by both Spain and Great Britain by the very wording of the 
Convention. Please also take Judicial Notice of Article 1, referred to the territory to be 
evacuated as “the Country of the Mosquitos" clearly the express and explicit language of the 


Convention recognized M iskitu sovereignty. 


13. Many inferences can be made on why Great Britain continued to negotiate on behalf of 
another country that it abandoned in 1786, yet recognized along with Spain as a sovereign 


nation. 


” August 8"", 2017 Motions For Reconsideration of the Court's Order and to Appoint Counsel and/or Clarification 
Attachment 8 -1650 Map 
®https://www.cambridge.org/core/journals/americas/article/evacuation-of-the-mosquito-shore-and-the-english- 
who-stayed-behind-17861800/C3C415630F45B38FEE01002B12AF6DBB 
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14. It is very noteworthy indeed, that the United States secured its right to be a nation among 
nations, three years earlier from this very same source, Great Britain, as memorialized in the 
1783 Treaty of Paris’. If the United States of America were to deny the Miskitu Kingdom”? royal 
government as illegitimate then so too, would be an international natural conclusion that the 
United States too, would be classified as a “bastard nation” with no legitimate foundation or 


basis for nationhood. 


15. The Spanish took this “treaty” with the British as affording their right to the plunder and 
conquest of the Miskitu Kingdom under the ordination of nations by the Catholic Pope’s papal 
decree. The Spanish did not want any direct negotiations with the Miskitu Kingdom and 
referred to them as savages and unable to govern themselves. But even among themselves 
with the strongest desire to control this region, conflicts arose after 1803 between the new 
nations of Columbia and Nicaragua, as well as the British “overseers” of the transition assuring 


both recognition of the M iskitu royal family and self-rule in their region. 


16. Nicaragua claimed the Miskitu coast as part of the Audiencia of Guatemala (please see 
attached maps)" *. However, the map clearly shows the Miskitu Coast under British control. 
Additionally, the Spanish Royal Order of 20 November 1803 and the Decree of 5 July 1824 gave 


this disputed kingdom, not to Nicaragua, but Columbia. 


17. During this era of time, the United States in 1823 announced to the world a new doctrine, 


113 


called the “Monroe Doctrine”™’ warning the European nations to avoid any further colonization 


in the New World of North and South America. And the topic of serious discussion since the 


* https://en.wikipedia.org/wiki/Treaty_of Paris %281783%29 
© Please see; Nicholas Rogers, "Caribbean Coast Borderland: Empire, Ethnicity, and the Exotic on the Mosquito 
Coast", Eighteenth-Century Life, 26:3, 2002, pp. 117-38, p. 117; Marc Rangel, Memories of Mosquitia, 
Bloomington, Xlibris Corporation, 2009; Wolfgang Gabbert, “The Kingdom of Mosquitia and the Mosquito 
Reservation: Precursors of Indian Autonomy?”, in Luciano Baracco (ed.);National Integration and Contested 
Autonomy: the Caribbean Coast of Nicaragua, New York, Algora Publishing, 2011, pp. 11-38, p. 13; According to 
Gabbert, other settlements included those in Belize and Black River. Gabbert, "The Kingdom of Mosquitia and the 
Mosquito Reservation," p. 13; And, https://www.academia.edu/23639390/Regaining_Pre- 
colonial_Sovereignty_The_Case_of_Miskitu_Resistance 
™ http://www.zum.de/whkmla/histatlas/ centramerica/nica1850.gif 
” http://www.zum.de/whkmla/histatlas/ centramerica/centram182140.gif 
8 https://en.wikipedia.org/wiki/M onroe_Doctrine 
Rev. Josephenie E. Robertson, M.T.T., v. The Republic of Nicaragua, et al., Case No. 3:17-cv-00862-]ST 
COMPLAINT (AS AM END) 

5 


1820s, in both the United States and Nicaragua was talk of the construction of a canal where 


Nicaragua was long a favored location 


18. Meanwhile, the Spanish, as well as other nations, including the United States envisioned an 
inter-oceanic canal running through the Miskitu kingdom from the Atlantic to the Pacific 
oceans. New treaties during the 1800’s were signed between Nicaragua and Great Britain 
regarding the future of Miskitu kingdom, as well as treaties between the United States and 
Great Britain regarding this very same region and America’s vision of an inter-oceanic canal 
known as the Clayton-Bulwer Treaty of 1850 that assured United States dominion over any 


canal built. 


19. But there was a problem! The United States Congress in a similar manner as the Nicaraguan 
Congress discredited the Miskitu people as savages and unable to govern themselves in order 
to negotiate with Nicaragua. However, both the United States and the Miskitu nation were 
ordained from the same source, Great Britain. If the United States were to reject the 
terminology of Great Britain regarding the Miskitu Coast as an illegitimate nation, the so too 
would the United States condemn itself as a lawful nation among nations. The inclusion of the 
Miskitu territory into the Clayton-Bulwer Treaty as a separate and sovereign region along with 
Nicaragua and Costa Rica compelled the United States to recognize the legitimacy of the 
Miskitu nation to ensure its dominion over any future canal, regardless if the recognition was in 


word only and not action. 


20. In the mid-1800’s both the Nicaraguan Congress as well as the United States Congress 
during the debate of the Clayton-Bulwer treaty dehumanized and demonized the Miskitu 
people as incapable of governing themselves and reduced these people to being savages and 
barbarians, which was quite the contrary to the reality of these people. The Britain however, 
refused to surrender its protectorate over the Mosquito Coast, which the United States 
believed fell under the provisions of the treaty requiring the United States to in effect recognize 


the Miskitu Kingdom as a sovereign nation. This can be found in excerpts from the treaty. 
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21. During negotiations with Great Britain, the express and explicit degrading of the Miskitu 
people was explicitly quoted by the Nicaraguan government into their negotiations as 
translated into English; 


“If the government of the republic declares its opinion that the tribe of Mosquito 
Indians is an exhausted and degenerate race, incapable of education and 
development, and that therefore the talents and presumptions required for self- 
government are lacking (Réponse, pp. 4, 9),” 


Then, this Court needs no further information to assess the racist and supremacy opinions being 
entertained from that era. 


Clayton-Bulwer Treaty of 1850 


22. The Clayton-Bulwer Treaty of 1850 states verbatim with emphasis on the express and 
explicit Treaty words that acknowledge that the Miskitu coast is a sovereign nation among 
nations, in pertinent part states: 
Article 1 

The governments of the United States and Great Britain hereby declare, that neither the one nor 
the other will ever obtain or maintain for itself any exclusive control over the said ship canal; 
agreeing that neither will ever erect or maintain any fortifications commanding the same or in 
the vicinity thereof, or occupy, or fortify, or colonize, or assume or exercise any dominion over 
Nicaragua, Costa Rica, the Mosquito coast, or any part of Central America; nor will either make 
use of any protection which either affords or may afford, or any alliance which either teas or 
may have, to or with any State or people, for the purpose of erecting or maintaining any such 
fortifications, or of occupying, fortifying, or colonizing Nicaragua, Costa Rica, the Mosquito 
coast, or any part of Central America, or of assuming or exercising dominion over the same; nor 
will the United States or Great Britain take advantage of any intimacy, or use any alliance, 
connection, or influence that either may possess, with any State or government through whose 
territory the said canal may pass, for the purpose of acquiring or holding, directly or indirectly, 
for the citizens or subjects of the one, any rights or advantages in regard to commerce or 
navigation through the said canal which shall not be offered on the same terms to the citizens 
or subjects of the other. 


Article Ill. 
In order to secure the construction of the said canal, the contracting parties engage, that, if any 
such canal shall be undertaken upon fair and equitable terms, “by any parties having the 
authority of the local government or governments through whose territory the same may 
pass...”, 


Article VI. 
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“The contracting parties in this convention engage to invite every State with which both or 
either have friendly intercourse, to enter into stipulations with them similar to those which 
they have entered into with each other,...” 


Article VII. 
It being desirable that no time should be unnecessarily lost in commencing and constructing the 


said canal, the governments of the United States and Great Britain determine to give their 
support and encouragement to such persons or company as may first offer to commence the 
same, with the necessary capital, “the consent of the local authorities”, and on such principles. 
23. In early 1894, Nicaragua under President José Santos Zelaya invaded and seized the 
Caribbean Miskitu nation, occupying Bluefields and deposing Miskitu Prince Robert Henry 
Clarence, on 12 February 1894, only to be forced out in July by British and American 
intervention. When foreign forces withdrew a month later, Nicaragua launched a second 


invasion, forcibly removing all American and British residents to M anagua. 


24. The Miskitu nation was forcibly divided into three Nicaraguan departments, that are legal 
issues and not political issues, one of which controlled the San Juan River to Lake Nicaragua and 
was the proposed canal route. This department was removed from the autonomous Miskitu 


territory and annexed directly to the Nicaraguan republic. 


25. From 1912 to 1933 the United States occupied both Nicaragua and the Miskitu Coast, in 
order to protect American lives and business from Nicaraguan government of President José 
Santos Zelaya. On May 27, 1910, U.S. Marine Corps’* Major Smedley Butler arrived on the 


Miskitu Coast with 250 Marines, for the purpose of providing security in Bluefields. 


26. In the 1980’s the United States under President Ronald Reagan realizing the Communist 
takeover of Nicaragua by the Sandinistas resulted in American recognition of the Miskitu people 
as “freedom fighters” where the United States provided military aid to the Miskitu people who 
were allied with the Contras. The Miskitu people had endured torture, rapes, plundering of 


their natural resources and genocide at the hands of the Sandinistas. 


™ https://broom02.revolvy.com/topic/ Occupation%200f%20Nicaragua&item_type=topic 
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27. In President Ronald Reagan's speech’? before Congress he stated in pertinent part: 


“These were hardly the actions of a nation implacably hostile to Nicaragua. Yet, the 
Government of Nicaragua has treated us as an enemy. It has rejected our repeated peace 
efforts. It has broken its promises to us, to the Organization of American States and, most 
important of all, to the people of Nicaragua. 


No sooner was victory achieved than a small clique ousted others who had been part of the 
revolution from having any voice in the government. Humberto Ortega, the Minister of 
Defense, declared Marxism-Leninism would be their guide, and so it is. 

The Government of Nicaragua has imposed a new dictatorship. It has refused to hold the 
elections it promised. It has seized control of most media and subjects all media to heavy prior 
censorship. It denied the bishops and priests of the Roman Catholic Church the right to say 
Mass on radio during Holy Week. It insulted and mocked the Pope. It has driven the Miskito 
Indians from their homelands, burning their villages, destroying their crops, and forcing them 
into involuntary internment camps far from home. It has moved against the private sector 
and free labor unions. It condoned mob action against Nicaragua's independent human rights 
commission and drove the director of that commission into exile. 

In short, after all these acts of repression by the government, is it any wonder that opposition 
has formed? Contrary to propaganda, the opponents of the Sandinistas are not diehard 
supporters of the previous Somoza regime. In fact, many are anti-Somoza heroes and fought 
beside the Sandinistas to bring down the Somoza government. Now they've been denied any 
part in the new government because they truly wanted democracy for Nicaragua and they 
still do. Others are M iskito Indians fighting for their homes, their lands, and their lives. 

The Sandinista revolution in Nicaragua turned out to be just an exchange of one set of 
autocratic rulers for another, and the people still have no freedom, no democratic rights, and 
more poverty. Even worse than its predecessor,” 

And, 

“And, fourth, we will support dialog and negotiations both among the countries of the region 
and within each country. The terms and conditions of participation in elections are 
negotiable...” 


28. Instead, President Reagan relied and recognized America’s jurisdiction and involvement in 


Nicaragua and the Miskitu Coast, if any support for the U.S. position exists, it is to be found in 


> https://reaganlibrary.archives.gov/ archives/speeches/ 1983/42783d.htm - Address Before a Joint Session of the 
Congress on Central America April 27, 1983 - Note: President Reagan spoke at 8:04 p.m. in the House Chamber of 
the Capitol. He was introduced by Thomas P. O'Neill, Jr., Speaker of the House of Representatives. The address was 
broadcast live on nationwide radio and television. 
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the law of human rights, which both predated and postdated the statist conceptions of border 
impermeability reflected in Article 2(4) of the UN Charter. [FN11]*° 


29. The United States clearly recognizes the Miskitu people as a legal entity that has the right 
to be afforded access to this Court. President Reagan and Costa Rican President Oscar 
Sanchez” was involved in the peace plan that ended the civil war between the Sandinistas and 
Contras clearly giving the Miskitu people the right to redress any loopholes before this Court 


with respect to that accord. 


30. The 2013 United States Supreme Court decision in Kiobel v. Royal Dutch Petroleum Co., 133 
S.Ct. 1659 (2013),’° saying it was presumed not to cover foreign conduct unless the claims 
sufficiently “touch and concern” the US and leaves the door open for the plaintiffs and/or their 


counsel to entertain this lawsuit. 


31. Contrary to this Court’s findings, a New York lawyer, by the name of Kenneth M cCallion in 
the case of Vekuii Rukoro v. Federal Republic of Germany” “did NOT have to prove the 
Namibian tribal leaders were recognized by the United States or most of the class action 
plaintiffs resided in the United States when successfully filing the complaint in the U.S. District 
Court and successfully litigating that case. We used that case as our template to assure we met 
all of the criteria to properly proceed. Therefore, we the plaintiffs believe that this issue can be 
successfully litigated by a lawyer attaching himself to this case, or we need clarification as to 
the explicit and express deficiencies the Court indicates in its June 26, 2017 order. However, 
we also believe we have corrective the deficiencies mentioned in the Court’s order regarding 


these issues and now have met the burden of proof regarding both recognition and jurisdiction. 


‘®http://scholarlycommons.law.northwestern.edu/ cgi/ viewcontent.cgi?article=1134&context=facultyworkingpape 
rs 
‘7  http://paradisecostarica.typepad.com/my-blog/2017/02/costa-rica-leader-wins-nobel-prize-for-peace-plan-by- 
serge-schmemann-.html 

’8 Kiobel, Individually and on Behalf of her Late Husband Kiobel, et al. v. Royal Dutch Petroleum Co., et al., 
Certiorari to the United States Court of Appeals for the 2™ Circuit No. 10-1491. Argued February 28, 2012— 
Reargued October 1, 2012— Decided April 17, 2013 Petitioners, Nigerian nationals residing in the United States. 

*® Rukoro et al v. Federal Republic of Germany 1:17-cv-00062 (2017) Cause: 28:1350 Alien Tort Claims Act 

*° https://www.pacermonitor.com/public/case/20287073/Rukoro_et_al_v Federal Republic_of_Germany# 
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32. Recently, this Nicaraguan vision of an inter-oceanic canal has again taken its toll against the 
Miskitu people on a larger scale of genocide, torture and plundering the natural resources by 
extra-judicial killings, forcibly seizing farms, as well as forced relocations, as the Sandinistas 
have secured Chinese foreign aid to finally construct the canal but at the expense of the M iskitu 
people’s suffering and loss of their homeland to new colonists sent in to the region as a method 
of forced assimilation. They are using the UN Global Compact funds to facilitate the atrocities 
against the Miskitu people on a larger scale than was entertained during the prior Sandinista- 


Contra war. 


33. Now, for the first time, the problems of the Miskitu nation come before a United States 
District Court where the Republic of Nicaragua is being confronted with allegations of genocide, 
torture, and the plundering of natural resources”!. The case was filed by one of the Miskitu 
royal family members, the Reverend J osephenie E. Robertson, M.T.T. and is seeking class action 
certification upon the plaintiffs securing counsel, where the outcome of this precedent setting 


case could very well change the map of Central America. 


34. Reverend Robertson is also Known as the “M atriarch of the Miskitu nation” who was forced 
into leaving her Miskitu homeland as a refugee under threat of death by the Nicaraguan 
government. She has written a book entitled, “Yapti Tasbia - The Miskitu Motherland,” ISBN: 
978-1-300-87730-1 that explores the historical M iskitu culture and the present political climate 
of the Miskitu peoples. She seeks a peaceful resolution for her people versus advising her 


people to prepare again, for war. 


35. At the present time, we, the plaintiffs are reviewing the Nicaraguan concessions of M iskitu 
territory to international corporations including Canadian and American companies, for the 
extraction of millions of dollars worth of oil, natural gas, gold, silver and other precious 


minerals, and other natural resources. Yet, not one single penny of those royalties has been 


“1https://www.csmonitor.com/W orld/Americas/2012/0228/Land-disputes-trigger-old-racial-tensions-on- 
Nicaragua-s-M osquito-Coast 
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provided for the benefit of the Miskitu peoples, who have no voice in the negotiations as 


guaranteed under international treaties and peace accords. 


36. | hereby identify Defendant Infinity Energy Resources, Inc. who together made agreements 
to act together for concessions from the M iskitu territories, with the Defendants with the intent 
of unlawfully appropriating our natural resources without any form of compensation or profit 
sharing, nor affording the Miskitu traditional authorities to participate in those negotiations, 
and subsequently removing all profits from the Miskitu territory to the United States knowing 
their actions would result in severe economic harm and well being of the M iskitu peoples, who 
already have been severely traumatized by the Nicaraguan defendants. The Infinity 
representatives turned a blind eye to the Miskitu people suffering in poverty, pain, and other 
hardships while splitting the financial rewards of their natural resources with the Sandinista 


government. 


37. In 1957, the Plaintiff Josephenie E. Robertson, M.T.T.’s family was destroyed when her 
brothers and uncles were killed by the Somoza Nicaraguan Government and by the order of the 
Miskitu Council of Elders and her family, she was appointed to take staff as the traditional 
authority of the Miskitu peoples. She traveled from town to town proclaiming the full rights and 
independence of the Miskitu nation. She was arrested and sent to jail in Managua, where she 
was treated cruelly. She was arrested again in 1960 under government orders and was put in 
front of a firing squad. She was given the option to be exiled permanently, imprisoned 


indefinitely or face death. 


38. The plaintiff(s) has suffered severe and unconscionable injury and torment from the threats 
of death, imprisonment, loss of loved ones, as well being a young mother as having her child 
ripped from her arms. Horrified and severely traumatized by the destruction of her family, she 
endured torment and torrential tears for years, never knowing where her baby was, or if he 
was still alive, yet, she strove on all costs in the never ending hope of family unification and 
restoration of her destroyed homeland. The psychological torment was enhanced when being 
placed in the traditional authority as the selected custodian, by her people, who would properly 
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administrate, appropriate, as well as distribute the basic necessities for the joys of life and their 
well-being for her people, only to be psychologically brutalized and in despair from a foreign 
land with her people’s pleas for help during the Sandinistas campaign of torture, both 
psychological and physical, genocide, murdering and raping her nations women and girls, 
extrajudicial killings, and the horrible effects of extreme losses, that were both dramatic and 
traumatic for her and every single person who had to deal with the Sandinistas, yet forced into 
a position of inability has cause severe injury and pain. The Plaintiff, indeed suffered mental 


anguish and injury. 


39. The plaintiff, with her own monies, and help from churches has because of her position as 
the Matriarch of the Miskitu peoples, delivered humanitarian aid and food to her people, 
because she is who she is, the M atriarch of the Miskitu people; And, no one can take that away 


from her. 


PARTIES 
40. Plaintiff Rev. Josephenie E. Robertson, M.T.T. is the Matriarch of the Miskitu Nation, 
Miskitu Peoples (Twelve Tribes) and a traditional royal representative of the Miskitu 
Government-in-Exile, which is the sole recognized legal entity representing the overwhelming 


majority of the M iskitu peoples in Nicaragua and worldwide. 


41. Defendant the Republic of Nicaragua (“Nicaragua”) is a sovereign state and a federal 
representative democratic republic reconstructed and governed by Daniel Ortega, 
Rosario Murillo and the Sandinista Party as a result of a civil war, which is responsible for the 
genocide of the Miskitu peoples being the successor to the Spanish establish form of 
Nicaraguan government established in 1821 and continued to President Anastasio Somoza 
Debayle’s overthrow in 1979. Defendants Republic of Nicaragua, Daniel Ortega, Rosario M urillo 
and the Sandinista Party engaged in the taking and expropriation of Miskitu territories, lands, 
natural resources, waters, livestock, and other property without compensation in violation of 


international law are named individually and jointly. 
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42. Defendant the Republic of Nicaragua is a member of the United Nations and a party to the 
Convention on the Prevention and Punishment of the Crime of Genocide (“Genocide 
Convention”), which was adopted by the General Assembly of the United Nations on December 
9, 1948, and which became effective on January 12, 1951. Defendant Republic of Nicaragua 
acceded to the convention on the prevention and punishment of the crime of genocide, when 
said Defendant deposited its government’s instrument of accession to the “treaty” on January 
29, 1952 as the 33rd state to ratify, accede or accept the convention on genocide. Nevertheless, 
the Republic of Nicaragua, Daniel Ortega, Rosario Murillo and the Sandinista Party have denied 
that its mistreatment of the twelve tribes of the Miskitu peoples constitutes a genocide, even 
though the factual and historical record clearly reflects that the Defendant’s conduct falls 


squarely within the generally accepted and statutory definition of genocide. 


43. In addition, the Republic of Nicaragua voted for and is a signatory to the U.N. Declaration on 
the Rights of Indigenous Peoples, adopted by the U.N. General Assembly on September 13, 
2007 (“Declaration”), which explicitly provides, at Article 11 (2): 


States shall provide redress through effective mechanisms, which may include restitution, 
developed in conjunction with indigenous peoples, with respect to their cultural, intellectual, 
religious and spiritual property taken without their free, prior and informed consent or in 
violation of their laws, traditions and customs. 


In addition, Article 18 of the Declaration provides as follows: 


Indigenous peoples have the right to participate in decision-making in matters which would 
affect their rights, through representatives chosen by themselves in accordance with their 
own procedures, as well as to maintain and develop their own indigenous decision making 
institutions. 


44, Nevertheless, despite the incalculable cultural, intellectual, religious and spiritual losses that 
the Miskitu peoples have suffered, the Republic of Nicaragua, Daniel Ortega, Rosario Murillo, 
and the Sandinista Party has systematically and categorically excluded the lawful 
representatives of the indigenous Miskitu peoples established under the following doctrines 
and international treaties, including but not limited to, the 1860 Treaty of Managua, that 
recognized the Miskitu monarchy as the lawful representatives from negotiations between the 
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Republic of Nicaragua, other international nations, businesses, and entities relating to their 
horrific mistreatment during the colonial period, subsequent Nicaraguan governments, during 
civil wars and to the present day, with to Miskitu representation in international governments 
and businesses negotiations where they has steadfastly refused to even consider making any 
reparations or compensation to the Miskitu peoples for the catastrophic losses that they have 


suffered and are suffering. 


45. Defendant Infinity Energy Resources, Inc. (Mr. Stanton E. Ross, President & CEO) located at 
11900 College Blvd., Suite 310; Overland Park, KS 66210; Website: http://www. ifnyoil.com; 
Phone: (913) 948-9512; Email: info@ ifnyoil.com Is an American independent energy company 
through its wholly-owned subsidiaries, engaged in the acquisition, exploration, development 
and production of natural gas and oil in the United States, in the Autonomous M iskitu Territory 
and Nicaragua who has willfully and maliciously civilly conspired with the other defendants to 
appropriate Miskitu natural resources (oil and gas) without affording the Miskitu 
representatives to participate in the negotiating process, or receive compensation or profit 
sharing laundering their profits in the United States at the expense of deprivations and 
suffering of the Miskitu peoples, where their international lawyers are aware of existing 
international treaties requiring our participation failed by neglect and omission to do so, in the 


furtherance of higher profits for their company. 


46. The plaintiffs reserve the right to amend this complaint identifying other American and 
International companies and businesses doing business in the Autonomous Miskitu territories 
as they becomes known. 

JURISDICTION AND VENUE 
47. This Court has subject matter and jurisdiction over this matter pursuant to 28 U.S.C. § 1332 


in that there is complete diversity of citizenship between the parties. 


48. This Court has subject matter and jurisdiction over this matter pursuant to the Federal Tort 
Claims Act (FTCA), 28 U.S.C. Secs. 1346 and 2671-2680 for civil conspiracy, intentional infliction 
of emotional distress, and related claims. 
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49. This Court has subject matter and jurisdiction over this matter pursuant in pertinent part, to 
Article 5 of No. 5224, The Treaty of Friendship, Commerce and Navigation between the United 
States of America and the Republic of Nicaragua, signed at Managua, on 21 January 1956” 


which states: 


Article V 

1. Nationals and companies of either Party shall be accorded national treatment and most- 
favored-nation treatment with respect to access to the courts of justice and to administrative 
tribunals and agencies within the territories of the other Party, in all degrees of jurisdiction, 
both in pursuit and in defense of their rights. It is understood that companies of either Party 
not engaged in activities within the territories of the other Party shall enjoy such access 
therein without any requirement of registration or domestication. 

50. This Court has jurisdiction pursuant to 42 U.S. Code § 1985 - Conspiracy to interfere with 
civil rights (3) Depriving Persons of Rights or Privileges in conjunction with 18 U.S.C. 956 
(conspiracy in the U.S. to commit certain violent acts overseas) and of 18 U.S.C. §1956 that 


applies to conspiracies to launder and to the underlying laundering offense alike. 


51. The claims sufficiently “touch and concern” the US and leaves the door open for the 
plaintiffs and/or their counsel to entertain this Court to have both venue and jurisdiction in this 
lawsuit pursuant to Kiobel v Royal Dutch Petroleum Co,”’. 

50. This Court also has federal question subject matter jurisdiction pursuant to 28 U.S.C. § 1331, 
in that the genocide and unlawful takings claims under international law asserted herein arise 
under 28 U.S.C. § 1350 (Alien Tort Statute) and, in the case of the plaintiffs who are U.S. 


residents and citizens, under federal common law, which incorporates international law. 


52. This Court has jurisdiction pursuant to The Torture Victim Protection Act of 1991 (TVPA; 
Pub. L. 102-256, H.R. 2092, 106 Stat. 73, enacted March 12, 1992) is codified at note following 
28 U.S.C. § 1350 (2006); that is, in a note immediately following the codification of the Alien 


Tort Statute. In contrast with that latter statute - which, as discussed supra § III.E.1, refers 


”? https://treaties.un.org/doc/Publication/ UNTS/Volume%20367/v367.pdf 
3 Kiobel, Individually and on Behalf of her Late Husband Kiobel, et al. v. Royal Dutch Petroleum Co., et al., 
Certiorari to the United States Court of Appeals for the 2" Circuit No. 10-1491. Argued February 28, 2012— 
Reargued October 1, 2012— Decided April 17, 2013 Petitioners, Nigerian nationals residing in the United States. 
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broadly to “a tort ... committed in violation of the law of nations or a treaty of the United 
States” - the Torture Victim Protection Act provides a civil remedy for just two international 


law torts. Those two torts are: Torture and Extrajudicial killing. 


53. This Court further has jurisdiction pursuant to Smith v. Socialist People's Libyan Arab 
Jamahiriya, 886 F. Supp. 306, 315 (E.D.NY1995). Also in Filartiga v. Pena-lrala, 630 F.2d 876 (2d 
Cir. 1980), the Second Circuit's landmark 1980 decision in Filartiga v. Pena-lrala, which held that 
victims of human rights abuses in other countries could use the statute to sue the perpetrators 
of the abuse in U.S. courts in association with the Court’s inherent power of discretion ad 
further sustained in Sosa v. Alvarez-Machain, 542 U.S. 692 (2004); Id. at 729. In that case, a 
Mexican citizen was suing another Mexican citizen for the latter's involvement in a kidnapping 
that occurred in Mexico at the behest of the U.S. government. The Court held that a "narrow 
class of international norms today" could be brought under the ATS, subject to "vigilant door 
keeping" by the lower courts. And finally in support of jurisdiction and the Court’s inherent 
power of discretion, | respectfully submit that an American Court can concern itself with aliens 
outside of the United States if there is "torture, brutality or similar outrageous conduct.” Lujan 
v. Gengler, 510 F.2d 62, 65 (2d Cir.), cert. denied, 421 U.S. 1001 (1975). Comity affords U.S. 


Federal prosecution. 


54. This Court also has subject matter and personal jurisdiction over defendants the Republic of 
Nicaragua, Daniel Ortega, Rosario Murillo, the Sandinista Party and Infinity Energy Resources, 
Inc. under the Foreign Sovereign Immunities Act, since this case involves genocide and an 
unlawful taking and expropriation of property without compensation in violation of 
international law. 28 U.S.C. § 1605(a)(3). It is undisputed that genocide itself is a violation of 
international law. See, e.g., Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 791 n.20 (D.C. Cir. 
1984) (Edwards, J., concurring); accord, Abelesz v. OTP Bank, 692 F.3d 638 at 675-76 (7th Cir. 
2012). The Restatement (Third) of the Foreign Relations Law of the United States § 712(1) 
states that, as here, a country (state) is responsible under international law for injury resulting 


from a taking by the state of the property of a national of another state that (a) is not for a 
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public purpose, or (b) is discriminatory, or (c) is not accompanied by provision for just 


compensation. 


55. Congress has also authorized aliens to bring federal common law tort actions in federal 
courts for violations of the law of nations to avoid the diplomatic problems that may otherwise 
result from adjudication of these civil claims in state courts. See, e.g., Anne-Marie Burley 
[Slaughter], The Alien Tort Statute and the Judiciary Act of 1789: A Badge of Honor, 83 Am. J. 
Int'l L. 461, 481-82 (1989); William R. Casto, The Federal Courts' Protective Jurisdiction Over 
Torts Committed in Violation of the Law of Nations, 18 Conn. L. Rev. 467, 468-69 (1985-1986); 
and 2 Emmerich de Vattel, Law of Nations, ch. 6 §§ 71-72 (Joseph Chitty, trans. and ed., T. J. W. 
Johnson & Co. 1867) (1758) (the law of nations provides a private remedy for foreigners injured 
by violations of international or domestic law and is an essential means of reducing friction 
between nations.). Therefore this Court has jurisdiction pursuant to 28 U.S. Code § 1605A(6)(7) 
- Terrorism exception to the jurisdictional immunity of a foreign state and 18 U.S. Code § 
2333(a) - Civil remedies. 


56. In addition, the takings of property alleged herein has a sufficient connection to genocide 
such that they amount to takings “in violation of international law.” 28 U.S.C. § 1605(a)(3). 
Indeed, the alleged takings did more than effectuate genocide or serve as a means of carrying 
out genocide. See Abelesz, 692 F.3d at 675-76. Rather, the expropriations were themselves 
genocide. Since the wrongfully taking of Miskitu properties was inextricably linked to the mass 
killings and genocide of these peoples, plaintiffs’ property-based claims fall squarely within the 
FSIA’s expropriation exception. See Phoenix Consulting Inc. v. Republic of Angola, 216 F.3d 36, 
40 (D.C. Cir. 2000). Such expropriations, therefore, constitute “tak[ings] in violation of 
international law.” 28 U.S.C. § 1605(a)(3). 


57. The legal definition of genocide thus unquestionably encompasses the mass extermination 
and systematic expropriation of Miskitu lands, waters, natural resources, livestock and other 
property alleged in this case. The Convention on the Prevention of the Crime of Genocide 
(Genocide Convention), art. 2, Dec. 9, 1948, 78 U.N.T.S. 277, adopted by the United Nations in 
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the immediate aftermath of World War II and ratified or acceded to by nearly 150 nations 


(including the United States), defines genocide as follows: 


[A]ny of the following acts committed with intent to destroy, in whole or in part, a national, 
ethnical, racial or religious group, as such: (a) Killing members of the group; (b) Causing 
serious bodily or mental harm to members of the group; [or] (c) Deliberately inflicting on the 
group conditions of life calculated to bring about its physical destruction in whole or in part... 


58. This definition of genocide is “generally accepted for purposes of customary [international] 
law.” Restatement (Third) of the Foreign Relations Law of the United States §702 cmt. d. It 
appears not only in the Genocide Convention itself, but also in numerous other international 
treaties. See, e.g., Rome Statute of the International Criminal Court art. 6, July 17, 1998, 2187 
U.N.T.S. 90; Statute of the International Tribunal for Rwanda art. 2 (1994); Statute of the 
International Criminal Tribunal for the Former Yugoslavia art. 4 (1993). The offense of genocide 


under U.S. domestic law uses the same definition. See 18 U.S.C. § 1091(a). 


59. This Court also has personal jurisdiction over the foreign defendant pursuant to Fed. R. Civ. 
P, 4(k)(2) with respect to conspiring with American companies overseas inclusive of the 
Respondeat Superior Doctrine Please see Wilson v. United States, 989 F.2d 953, 958 (8th Cir. 
Mo. 1993), notwithstanding President Reagan agreed to go along with the civil war peace 


treating yet, citing “loopholes” that he wasn’t comfortable with. 


60. This Court has supplemental jurisdiction pursuant to 28 U.S.C. § 1367 over claims brought 


under the common law and laws of the State of California. 


61. Venue properly lies in this Judicial District pursuant to 28 U.S.C. §1391(b) and (c). 


Furthermore, there is no foreign independent or impartial forum in which to bring this action. 


STATEM ENT OF FACTS 


62. Plaintiff Rev. Josephenie E. Robertson, M.T.T. states by amending the Original Complaint 


in order to cure the deficiencies outlined by the Court on June 26", 2017 as follows: 
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A. The Nicaraguan government has previously and continuously systematically “cherry-picked” 
Miskitu people as representatives that are in association with the Sandinista government who 
have absolutely no authority whatsoever, except to make Nicaragua’s position “appear 
legitimate” in recognizing the Miskitu Kingdom and the needs of the Miskitu people, all the 
while, the Sandinistas are plundering the territory to meet its own needs as shown by a letter 
from the “Consejo de Ancianos de la Nacion Comunitaria Moskitia,“” to the Reverend 
Josephenie E. Robertson, M.T.T. which is an organization sponsored by the Sandinista 


government. 


B. Please take Judicial Notice, as it is very noteworthy indeed, that this Nicaraguan government 
sanctioned entity refers to the plaintiff as a “member of the hereditary royal family of the 
Miskitu nation” (translated into English) and she is addressed as “Her Excellency”. This 


document can be naturally concluded as “royal recognition” of the plaintiff. 


C. In 1957, the court has seen an ancient photograph as one of the previous exhibits of 
Reverend Josephenie E. Robertson holding the royal Miskitu staff just prior to her detention 
by Nicaraguan authorities who subjected her to threats of death versus exile, as well as the 


government illegally seizing her child, a son” to assure compliance to leave her nation or die. 


D. The United States government was well aware of the Plaintiff Reverend Josephenie E. 
Robertson’s position as part of the “Miskitu royal family” when she sought and was granted 
refugee status/political asylum in the United States. This acknowledgement of Ms. Robertson, 
as a member of the Miskitu royal family, along with many other M iskitu royals seeking refuge 
was reaffirmed by the United States Mission’ to the United Nations in 1984. 


*4 Motions For Reconsideration of the Court’s Order and to Appoint Counsel and/or Clarification Attachment 1 - 
Three Page Letter Recognizing the Plaintiff's Rev. Robertson’s M iskitu Royal Status 
*° If the Court has not seen this photograph, the Plaintiff will provide the photograph for judicial review. 
2° My son’s statement of being forcibly removed from his mother has been previously submitted to the Court. 
27 Motions For Reconsideration of the Court's Order and to Appoint Counsel and/or Clarification Attachments 2 & 3 
- Letters from the United States Mission to the United Nations dated 1984. 
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E. The Miskitu Government in Exile, as represented by Mr. Robert Henry Clarence”® registered 


their entity with the United States, as we recall, in the State of Delaware via incorporation. 


F. The Defendants have not shown that the United States State Department has not recognized, 
nor granted diplomatic or Consular immunities to the plaintiffs. However, the United States in 
granting the plaintiffs refuge in the United States has done just that, providing refuge and 
immunity versus returning the plaintiffs to Nicaragua for their “alleged crimes” which would 
have been subjecting them to a death sentence exclusively for being the legal representatives 
of the Miskitu people! Additionally, the United States Congress recognized Mosquitia as an 


independent sovereign Aboriginal tribe in the Congressional Globe of 1800.”° 


G. At the very moment, the Miskitu Kingdom autonomous government handed the royal staff 
to the Reverend Josephenie E. Robertson; this position entitled her to the royal position and 
legal representative authority, custodian, guardian, and trustee of the Miskitu territories, 
natural resources, and well-being of her people, as well as negotiates on their behalf. It is very 
unique indeed, that she did not abdicate her position of authority, but was rather forced into 
exile under threats of death and harm to her family. The term, “government-in-exile” is a valid 
term to definite the situation of the Miskitu Royal family, regardless if it is a personal royal 
family description of the situation or a government recognized situation. The facts are the 
United States granted members of the royal family refuge affording them recourse of their 
inherent rights of self-government as well as negotiating on behalf of their people, as their 


custodian, either explicitly or by de facto.*° 


H. It is our contentions before this Honorable Court, that it is the Miskitu royal family that bears 
the responsibility of holding all Miskitu_territory in trust as well as assuring the wellbeing and 
safety for their peoples, not some group that is appointed or created by the Sandinistas on the 


basis of financial gains or under threats of torture and genocide that circumvent the legitimate 


*8 Motions For Reconsideration of the Court's Order and to Appoint Counsel and/or Clarification Attachment 4 - 
Letter from the United Nations to Mr. Robert Henry Clarence residing in Berkeley, California. 
*® That news article was submitted as an Attachment to the August 8'" 2017 Motion for Reconsideration and 
Clarification. 
* http://thelawdictionary.org/de-facto/ (Black’s Law Dictionary) 
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government negotiations for the Miskitu people. Including but not limited to, the denial of her 
(the plaintiff's) basic human rights as well as her legal right as the traditional authority on 
behalf of the Miskitu people to protect and negotiate on behalf of her people and the national 
resources of the Miskitu nation has caused the plaintiff and the entirety of her people severe 


and irreparable injury by the defendants, and all of them, to this day. 


63. Plaintiff Rev. Josephenie E. Robertson, M.T.T. states that | was granted refugee status by 
the United States of America from the turmoil that evolved in the Miskitu Kingdom since 1898 
ona continuous manner until the present day. | am a member of the Miskitu Royal Family and 
is also Known among my people as the Matriarch of the Miskitu Nation. | am also a present 


member of the M iskitu Government in-Exile, which is now located in the United States. 


64. Plaintiff Rev. Josephenie Hendy Hebbert Clarence Tawaska De- Robertson, states | am the 
Matriarch of the Miskitu Nation, was born in Silver City, Mosquitia on December 10th, 1943. | 
grew up with my mother, the Crown Princess of Miskitu Nation and father, originally from 
Sudan. Her parents and the elders taught me the oral history of our nation (in the past, my 
grandfather, Sir. Andrew Hebbert Sumito Sumu, had a library containing books on the history of 
the nation but Somoza had it burned down. My home was filled with love and respect--a stark 


contrast to the oppression and neglect by ruling governments both in Nicaragua and Honduras. 


65. My mother was a midwife and holistic healer who traveled from town to town helping 
those in need. She was a homeopathic practitioner, who learned from her mother, the natural 
remedies created from herbs, barks, berries, vines, trees, roots and other flora. She knew the 
correct combinations and required mixtures for curing people just like her mother did. She also 
loved to read, write, and sing. Her family is the heirs of the Miskitu Kingdom. We have rightful 
claims to all its mineral resources such as gold, silver, pearls, mahogany, cedar, rubber, and 


lumber. 


66. In 1957 my brothers and uncles were killed by the Somoza Nicaraguan Government and 
by the order of the Council of Elders and family | was appointed to take staff. From town to 


town | proclaimed the full rights and independence of my nation. | was arrested and sent to jail 
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in Managua, where | was with treated cruelly. Rather than deterring my efforts, it deepened my 


conviction and | continued awakening my people to their rights. 


67. | was arrested again in 1960 under government orders and was put in front of a firing 


squad. | was given the option to be exiled permanently, imprisoned indefinitely or face death. 


68. From 1894 to present, the Nicaraguan governments have murdered, recruited, threatened, 
bribed, or exiled M iskitu leaders and members of the Royal family trying to keep the majority of 
the people oppressed. They would prefer the Miskitu people to have no sense of ancestry, 
dignity, or history. | chose to be exiled so that | could continue fighting for my people. | was 
given 72 hours to leave my remaining family and friends in Mosquitia/Miskitu. | fled to 


Guatemala. 


69. The Miskitu peoples and Council of Elders maintain communications with me, informing me 
on the horrible conditions and terrible plight of our Peoples in Honduras and Nicaragua. Being 
informed that our people are being forced from their homes by Colonos; Chinese people are 
without notice coming into their homes; our M iskitu men being murdered and our women and 
girls being raped while still being denied medical treatment and food, our M iskitu Government 
in-Exile in association with American and Canadian food banks that was packaged and shipped 
from Canada and sent as humanitarian aid to our people in 2016. Our Council of Elders report 
that the Defendants are providing concessions to Miskitu natural resources from Canadian, 


American, Norwegian and Chinese businesses with no compensation to our Miskitu peoples. 


70. The Miskitu Council of Elders has continually sought lawful government contact and 


communications with the M iskitu royal family and government in exile to the present day. 


71. The Republic of Nicaragua, represented by Daniel Ortega, and the Sandinista political group, 
have continually ignored the lawful Miskitu government, nor has consulted with the Miskitu 
government in exile with respect to the basic human rights of the M iskitu peoples. Instead, they 
appoint their own people to councils claiming Miskitu representation while at the same time, 
appropriating land and the natural resources of the Miskitu people. These acts have been and 
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are accomplished by forced relocations of people and villages with no accommodations or 
compensation, rape, murder, torture, genocide, and withholding medicines and food. The 
United States afforded military aid to the Miskitu people in protection of their basic human 
rights during the Contra-Sandinista war. Yet, while insisting on a peace treaty, that treaty has 
not addressed any grievances of the Miskitu people nor afforded its lawful government to 
address those grievances and protect the Miskitu people under the international treaties 


regarding the Miskitu kingdom. 


72. The Republic of Nicaragua presently is compelling the Miskitu people under duress to sign 
documents of compensation payments from the government in the payment of pigs, chickens 


and sheets of zinc. M iskitu divers and their widows receive $20 compensation for their losses. 


73. The Miskitu government in exile this year 2016 delivered humanitarian aid to the M iskitu 
peoples while encountering extreme difficulties by the Nicaraguan government who were 


concealing the atrocities now being implemented against the M iskitu peoples. 


74. During the Spanish colonialism, up to the present day, the Spanish colonists and their 
Nicaraguan counterparts were offered the idea that they were white people, that they were 
superior people, allowed to engage in intentional governmental acts with an inability to equate 
or understand the depth of the violence against the Miskitu peoples in the category of 
genocide, as they believe that they were born to rule. Racism has a colonial tradition in 
Nicaragua, and to limit it conceptually to pre-Sandinista era means that the defendants are 


unable to actually address the depths of it. 


75. They supported and still support their inhumane brutal logic while profiting from 
international business ventures by subjecting and exploiting Miskitu peoples, their natural 
resources, with plundering the wealth, compelling forced labor and relocations, murders and 


rapes with force as rationalization to their right to possess M iskitu soil and territory. 


76. There is a deeper racist and xenophobic mindset in Nicaraguan history and present day 
thought towards the Miskitu peoples and that is why we are here today! 
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CLASS ACTION ALLEGATONS* 


77. Plaintiffs are U.S. citizens and aliens who bring this action on behalf of themselves and all 
other U.S. and non-U.S. citizens who are, or who are direct descendants of, and members of the 


Miskitu (12 tribes) indigenous peoples. 


78. This action may be properly maintained as a Class action pursuant to Rule 23, Federal Rules 
of Civil Procedure, in that the exact number of the members of the Class is not known to 
Plaintiffs but it is estimated that the Class is so numerous that joinder of individual members 
herein is impracticable. This action may be properly maintained as a Class action pursuant to 
Fed. R. Civ. P. Rule 23(b)(1) in that the prosecution of separate actions by or against individual 
members of the Class would create a risk of adjudications with respect to individual members 
of the Class which would, as a practical matter, be dispositive of the interests of the other 
members not parties to the adjudication or substantially impair or impede their ability to 
protect their interests. This action may be properly maintained as a Class action pursuant to 
Fed. R. Civ. P. Rule 23(b)(2) as the parties opposing the Class have acted or refused to act on 
grounds generally applicable to the Class, thereby making appropriate final injunctive relief or 


corresponding declaratory relief with respect to the Class as a whole. 


79. There are also questions of law and fact common to the Class which predominates over 


questions affecting individual members, including: 


(a) Did the Republic of Nicaragua colonial authorities, subsequent Nicaraguan governments, 
Daniel Ortega, and the Sandinista Party design and implement an intentional policy and practice 


to exterminate the M iskitu people? 


(b) Did the Republic of Nicaragua colonial authorities, subsequent Nicaraguan governments, 
Daniel Ortega, and the Sandinista Party systematically expropriate, and aid and abet the 
expropriation, of Miskitu lands, territories, natural resources, waters, livestock and other 
properties? 

> Subject to the Court ruling that the Plaintiff has cured the deficiencies identified in the Court’s June 26", 2017 
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(c) Did the Republic of Nicaragua colonial authorities, subsequent Nicaraguan governments, 
Daniel Ortega, and the Sandinista Party implement, aid and abet, and authorize a policy and 


practice of systematic rape of Miskitu women and girls? 


(d) Did the Republic of Nicaragua colonial authorities, subsequent Nicaraguan governments, 
Daniel Ortega, and the Sandinista Party implement, aid and abet and authorize a policy and 
practice of forcing Miskitu men, women and children into involuntary servitude and 


forced/slave labor? 


(e) Did the Republic of Nicaragua colonial authorities, subsequent Nicaraguan governments, 
Daniel Ortega, and the Sandinista Party incarcerate the surviving Miskitu people into 
concentration camps under inhumane and sub-human conditions, without adequate food, 
water, clothing, shelter, medical care and other basic requirements and tools for survival, at 


Tasba Pri, Sangilaya and other “relocation” centers also known as “concentration” camps? 


(f) Did the Republic of Nicaragua colonial authorities, subsequent Nicaraguan governments, 
Daniel Ortega, and the Sandinista Party permit and aid and abet the public display of Miskitu 
corpses and skulls in a misguided and ghoulish effort to establish that indigenous Miskitu 
peoples were “incapable of governing themselves” as (inferior or barbarians humans) and that 


the Spanish heritage was superior? 


(g) Has the Republic of Nicaragua colonial authorities, subsequent Nicaraguan governments, 
Daniel Ortega, and the Sandinista Party intentionally “marginalized” and excluded Miskitu 
leadership and representatives from any negotiations regarding the genocide and wrongful 
expropriation of their property, natural resources, livestock, waters, and territories in violation 


of the U.N. Declaration of the Rights of Indigenous Peoples? 


(h) Did the Defendant Infinity Energy Resources, Inc. Knowingly conspire with the defendants to 
willfully and maliciously deny the plaintiff(s) from negotiating and participating in the 


appropriation of their natural resources resulting in harm and injury? 
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80. The claims of the named Plaintiffs are typical of the members of the Class and they will be 
able to fairly and adequately protect the interests of the Class. The named Plaintiffs have no 


interests antagonistic to the interests of other members of the Class. 


COUNT I 
(Violations of International Law Under the Alien Tort Statute and The Torture Victim 
Protection Act of 1991, 28 U.S.C. § 1350, Federal Common Law and The Law of Nations) 
81. Plaintiffs repeat, reallege, annex, apply, and absorb the foregoing paragraphs of this 


Complaint as though fully set forth herein. 


82. The Republic of Nicaragua, President Ortega, the Sandinista Party’s and Infinity Energy 
Resources, Inc. horrific mistreatment of the Miskitu peoples during the Nicaraguan colonial 
period to the present day, including but not limited to the mass killings intended to exterminate 
the Miskitu peoples, the systematic rape and abuse of Miskitu women and girls, the taking and 
expropriation of lands, territories, natural resources, waters, livestock, and other property 
without compensation and in furtherance of said Defendant’s genocidal policies, including the 
December 1981 herding and forcibly relocation of Miskitu survivors into concentration camps, 
the exploitation of surviving Miskitu people as forced/slave laborers, and the use of Miskitu 


corpses and skulls for public display, constituted genocide under international law. 


83. In addition, The Republic of Nicaragua, as the lawful governmental authority during the 
colonial-annexation period of 1860 to 1894, is liable for aiding and abetting Nicaragua settlers, 
colonists and residents of the Miskitu Kingdom in the confiscation of lands, territories, natural 
resources, waters, livestock, and other property from the Miskitu peoples in violation of 
international law, the systematic rape of Miskitu girls and women by said Nicaraguan civilian 
and military personnel, and the unlawful use of Miskitu men and children as forced/slave 


laborers. 


84. The Republic of Nicaragua, Daniel Ortega, the Sandinista Party and Infinity Energy 
Resources, Inc. are also liable to plaintiffs and the plaintiff class for its violations of the U.N. 
Declaration of the Rights of Indigenous Peoples, in that it has refused to recognize that the 
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lawful representatives of the indigenous Miskitu peoples, as defined by international treaties 
and have a right to participate in negotiations relating to the genocidal policies and practices of 
the Republic of Nicaragua authorities during the colonial period, the defendants refusal to 
recognize the right to self-determination of the Miskitu peoples, and the refusal to even 
consider the issue of reparations and compensation to the Miskitu for the catastrophic abuses 


that they were forced to endure. 


85. The Republic of Nicaragua, Daniel Ortega, and the Sandinista Party are liable to the non-U.S. 
plaintiffs and plaintiff class members for damages under the Alien Tort Statute, 28 U.S.C. §1350, 
and The Torture Victim Protection Act of 1991 (TVPA; Pub. L. 102-256, H.R. 2092, 106 Stat. 73, 


enacted March 12, 1992), in an amount to be determined at trial. 


86. The Republic of Nicaragua, Daniel Ortega, and the Sandinista Party are is liable to the U.S. 
plaintiffs and plaintiff class members for these violations of international law under federal 


common law, which incorporates international law, in an amount to be determined at trial. 


COUNT II 
(Conversion) 


87. Plaintiffs repeat, reallege, annex, apply, and absorb the allegations as set forth in the 


foregoing paragraphs of this Complaint as though fully set forth herein. 


88. The Republic of Nicaragua, Daniel Ortega, Infinity Energy Resources, Inc. and the Sandinista 
Party’s confiscation and unlawful taking of the lands, territory, natural resources, waters, 
livestock and other property of the Miskitu peoples without compensation constituted a 


conversion under common law and California state law. 


89. The Republic of Nicaragua, Daniel Ortega, Infinity Energy Resources, Inc. and the Sandinista 
aiding and abetting of the confiscation and unlawful taking of the lands, territory, natural 
resources, waters, livestock and other property of the Miskitu peoples without compensation 
by Nicaraguan nationals, colonists and by international concessions to others from the colonial 


period to the present day constitutes a conversion under common law and California state law. 
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90. As a result, plaintiffs and all Miskitu members of the Class were deprived of their property, 
lands, territories, natural resources, waters, livestock and its use and enjoyments, and any 


interest and provides which could have been earned thereon. 


91 As a result, the plaintiff(s) and all Miskitu members of the Class suffered conditions of 
captivity that were characterized by torture, psychological torment, threats of execution, 
prolonged and intentional disregard for her well-being in which she faced threats of dire 
consequences for herself and child who was held captive for not cooperating in attempting to 
exercise her rights as the lawful traditional authority as her people’s custodian and right to 


negotiate or compelled to leave her nation and people. 


92. The Republic of Nicaragua, Daniel Ortega, and the Sandinista Party are liable to the plaintiffs 


and plaintiff class for such damages in an amount to be determined at trial. 


93. Plaintiffs and other Class members are also entitled to the return of the assets and property 
that was looted and confiscated directly by the defendant, or which was aided and abetted by 
the defendant, in an amount to be determined at trial. 


COUNT III 
(Unjust Enrichment) 
94. Plaintiffs repeat, reallege, annex, apply, and absorb the allegations as set forth in the 


foregoing paragraphs of this Complaint as though fully set forth herein. 


95. By its seizure, international concessions, use and retention of the property, natural 
resources, waters, livestock looted from the plaintiffs and Class members, through its aiding 
and abetting of others to convert plaintiffs’ property, natural resources, waters, livestock and 
by its refusal and failure to return said looted assets to their rightful owners, defendants 


improperly deprived plaintiffs and other Class members of their property. 


96. Areas Awarded for Oil Exploration and Exploitation Caribbean Offshore of Nicaragua: 13 657 
km2 - 3 325 km2 2 268 km2 unlawfully appropriated for Infinity Energy Resources, Inc. 
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The Defendant’s business websites” indicated, “Introduction Petroleum Potential in Nicaragua 
is documented by oil and gas indications and also by existence of good traps in both margins. 
This makes the potential good to attract the investment of the petroleum industry. The 
exploration activities are regulated by the Law 286, “Ley Especial de Exploracion y Explotacién 
de Hidrocarburos” and its regulation, Decree No.43-98, and also by other laws and norms 
relative with exploration activities.” There is no mention of participation in the negotiations 
with the M iskitu traditional authorities. 

97. The Defendants at this very moment of litigation, in an attempt to avoid liability to the 
plaintiff and deceive the world, to assure complicity with the Sandinista government, in that 
they have presently installed a new “king of the Miskitu nation” who is literally a “pretender to 
the Miskitu “throne” on June 18°", 2017 namely, (The King of the oompa loompas - Hector 
Williams Padilla). 


98. Plaintiffs and other Class members are therefore entitled to recover damages in an amount 
to be determined at trial. 


COUNT IV 
(Accounting) 
99. Plaintiffs repeat, reallege, annex, apply, and absorb the allegations set forth in the foregoing 


paragraphs of this Complaint as though fully set forth herein. 


100. Plaintiffs and Plaintiff class members are entitled to an accounting from the Republic of 
Nicaragua, Daniel Ortega, Infinity Energy Resources, Inc. and the Sandinista Party for the losses 
that they suffered for the confiscation of their lands, territories, waters, natural resources, 


livestock and other properties in violation of international law. 


COUNT V 
(Declaratory Judgment) 


101. Plaintiffs repeat, reallege, annex, apply, and absorb the allegations set forth in the 


foregoing paragraphs of this Complaint as though fully set forth herein. 


*? http:/ / slideplayer.com/ slide/ 2812984/ - http:// www.otcmarkets.com/ stock/ IFNY/ profile - 
http:// www.rigzone.com/ news/ oil_gas/ a/ 34314/ Infinity_ Engages Advisor_to_Explore_Options for Nicaragua 
_Concessions 
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102. Plaintiffs and Plaintiff class members are entitled to an Order declaring that defendant’s 
exclusion of Plaintiffs, as the legitimate and lawful representatives of the Miskitu indigenous 
peoples, from current negotiations regarding the subject matter of this Complaint, is a violation 
of Plaintiffs’ rights under international law, including the U.N. Declaration on the Rights of 


Indigenous People. 


103. Pursuant to 28 U.S. Code § 1746(2), |, the Reverend Josephenie Robertson, M.T.T., declare 
under penalty of perjury that | have provided the information and read the aforementioned 
Complaint As Amend, annexing, applying and absorbing those specifics to this statement, 
believing the foregoing contents herein are true and faithfully correct and is respectfully 
submitted. 

JURY TRIAL DEMAND 


104. Plaintiffs demand a jury trial on all issues so triable. 
WHEREFORE, plaintiffs respectfully request that this Court: 
(a) Certify this as a class action pursuant to Rule 23 of the Federal Rules of Civil Procedure; 


(b) Order that the undersigned attorneys are designated as class counsel, until such time as 
counsel is appointed and/or plaintiffs secure counsel; 


(c) Adjudge and decree that defendants’ conduct as described herein was in violation of 
international law, federal statutory and federal common law, and the laws of the State of 
California, U.S.A; 


(d) Enjoin and restrain defendants from continuing to exclude plaintiffs and other traditional 
and lawful representatives of the Miskitu peoples from participation in discussions and 
negotiations regarding the subject matter of this Complaint, in violation of plaintiffs’ rights 
under the U.N. Declaration on the Rights of Indigenous People to self-determination for all 
indigenous peoples and their right to participate and speak for themselves regarding all matters 
relating to the losses that they have suffered; 


(e) Temporarily Enjoin and restrain disbursement of defendants international funds from being 
released sufficient to cover pending compensation claims trial and remedy, and outcome of this 
complaint pending a permanent injunction at trial freezing the Republic of Nicaragua 
international funds until judgment compensation is satisfied. 
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(f) Award damages to the plaintiffs and Class members under the Alien Tort Statute, the Torture 
Victim Protection Act, and federal common law for the damages sustained by plaintiffs and the 
plaintiff class as a result of the violation of international law, including the Genocide Convention 
and the U.N. Declaration on the Rights of Indigenous Peoples; 


(g) Award damages to the plaintiffs and Class members for all common and state law violations, 
including Conversion and Unjust Enrichment; 


(h) Direct that the defendants conduct an accounting of the value of the lands, territories, 
natural resources, waters, livestock and other properties confiscated and taken from the 
Miskitu peoples; 


(i) Order that a Constructive Trust be established with regard to all lands, territories, natural 
resources, waters, livestock and other property that was looted from plaintiffs and other Class 
members, and the profits derived therefrom; 


(j) Award plaintiff(s) and other Class members punitive damages for the emotional trauma, 
suffering and pain, in an amount sufficient to punish defendants for their flagrant and 
outrageous violations of international law and to deter such future conduct; and 


(k) Award plaintiffs the costs of bringing this action, including the payment of reasonable 
attorneys’ fees; and 


(I) Grant such other and further relief as this Court deems just and proper. 


Respectfully submitted, as sewn to, this 21* day of August 2017, in the City and County of 
San Francisco, California, United States of America. 


REV. JOSEPHENIE E. ROBERTSON, M.T.T. 
IN PROPRIA PERSONA 


Rev. Josephenie E. Robertson, M.T.T. 
Matriarch of the Miskitu Nation 
1557 Jackson St. #301 

Oakland, CA 94612 - U.S.A. 
Telephone: 510.410.1144 

Email: ercell@ miskitunation.org 

In Propria Persona 
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Certification of Service 


|, the Rev. Josephenie E. Robertson, M.T.T., and/or Ercell Fleurima, are the co-Plaintiffs in the 
above entitled case. | am over the age of 18. On the date listed below, | mailed a true copy of 
this document, “Complaint As Amend” to the United States District Court, Office of the Filing 
Clerk of the Court, at the address of 450 Golden Gate Avenue, San Francisco, CA 94102-3489 on 
August 21%, 2017. The newly identified Defendant Infinity Energy Resources, Inc. (Mr. Stanton 
E. Ross, President & CEO) - 11900 College Blvd, Suite 310 - Overland Park, KS 66210 
Email: info@ifnyoil.com will be properly served Summons and Complaint As Amend separately. 


True copies were mailed to the Defendants counselors in this case, this same date, at the 
addresses of: 


Christopher A. Nedeau 

154 Baker Street 

San Francisco, California 94117 
Tele: 415.516.4019 

Email: cnedeau@ nedeaulaw.net 
Counsel for the Defendants 


Philip C. Swain, Esq. & Andrew Schwartz, Esq. 
Foley Hoag LLP 
155 Seaport Boulevard 
Boston, Massachusetts 02210-2600 
Email: pswain@foleyhoag.com 
PCS@ foleyhoag.com 
Tele: 617-832-1000 
Counsel for the Defendants 


Respectfully submitted, as sewn to, this 21* day of August 2017. 


Ercell Fleurima - Signature 


Rev. Josephenie E. Robertson - Signature 
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To: (Defendant's name and address) \nfinity Energy Resources, Inc. (Mr. Stanton E. Ross, President & CEO) 
11900 College Blvd 
Suite 310 
Overland Park, KS 66210 
Website: http:/Avww.ifnyoil.com 
Phone: (913) 948-9512 
Email: info@ifnyoil.com 


A lawsuit has been filed against you. 


Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you 
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ. 
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of 
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff's attorney, 
whose name and address are: Rev. Josephenie E. Robertson, M.T.T. 

Matriarch of the Miskitu Nation 
1557 Jackson St. #301 
Oakland, CA 94612 - U.S.A. 
Telephone: 510.410.1144 
Email: rlossee@gmail.com 


If you fail to respond, judgment by default will be entered against you for the relief demanded‘in the complaint. 
You also must file your answer or motion with the court. > 


Date: AUG 212017 


ture of Clerk or Deputy Clerk 
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PROOF OF SERVICE 
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, a person of suitable age and discretion who resides there, 


on (date) , and mailed a copy to the individual’s last known address; or 


C3 I served the summons on (name of individual) , who is 
designated by law to accept service of process on behalf of (name of organization) 


on (date) 3 or 
C I returned the summons unexecuted because 5 or 


O Other (specify): 


oo 
My fees are $ ff OF ase for travel and $ <0) ' zs for services, for a total of $ Le i ; 


I declare under penalty of perjury that this information is true. 
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Server's signature 
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Additional information regarding attempted service, etc: 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 


JOSEPHENIE ROBERTSON, 
Plaintiff, 


Case No.3:17-cv-00852-JST 


V. CERTIFICATE OF SERVICE 


REPUBLIC OF NICARAGUA, THE, et al., 


Defendants. 


I, the undersigned, hereby certify that | am an employee in the Office of the Clerk, U.S. 
District Court, Northern District of California. 


That on 10/6/2017, | SERVED a true and correct copy(ies) of the attached, by placing said 
copy(ies) in a postage paid envelope addressed to the person(s) hereinafter listed, by depositing 
said envelope in the U.S. Mail, or by placing said copy(ies) into an inter-office delivery receptacle 
located in the Clerk's office. 


Josephenie Robertson 
1557 Jackson Street, #301 
Oakland, CA 94612 


Dated: 10/6/2017 


Susan Y. Soong 
Clerk, United States District Court 


By: WENLL. 


William Noble, Deputy Clerk to the 
Honorable JON S. TIGAR 


United States District Court 
Northern District of California 
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UNITED STATES DISTRICT COURT 


NORTHERN DISTRICT OF CALIFORNIA 


JOSEPHENIE ROBERTSON, 
Plaintiff, 


Vv. 


REPUBLIC OF NICARAGUA, THE, et al., 


Defendants. 


Pursuant to the Order Granting Motion to Dismiss, Denying Motion for Sanctions, and 


Denying Motion "For Judicial Clarification" signed October 6, 2017, Judgment is hereby entered 


in favor of Defendants and against Plaintiff. 


Case No. 3:17-cv-00852-JST 


CLERK'S JUDGMENT 
Re: Dkt. No. 92 


IT IS SO ORDERED AND ADJUDGED. 


Dated: October 6, 2017 


Susan Y. Soong 
Clerk, United States District Court 


py. WEL. 


William Noble, Deputy Clerk to the 
Honorable JON S. TIGAR 


United States District Court 
Northern District of California 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 


JOSEPHENIE ROBERTSON, Case No. 17-cv-00852-JST 
Plaintiff, 
ORDER GRANTING MOTION TO 
M DISMISS, DENYING MOTION FOR 
SANCTIONS, AND DENYING MOTION 
THE REPUBLIC OF NICARAGUA, et al., “FOR JUDICIAL CLARIFICATION” 
Defendants. Re: ECF Nos. 32, 81, 82 


Before the Court are Defendants’ motion to dismiss the amended complaint, ECF No. 81, 
and Plaintiff's motion for sanctions, ECF No. 82. Plaintiff's motion “for judicial clarification,” 
ECF No. 32, also remains pending. The Court will grant the motion to dismiss and deny the other 
two motions. 

1 BACKGROUND 

This case stems from an internal conflict that has taken place for centuries within the 
borders of the present-day Republic of Nicaragua involving the Miskitu, a Native American ethnic 
group. The Court dismissed the original complaint, with leave to amend, after “conclud[ing] that 
Plaintiff's lawsuit poses a political question over which the Court has no jurisdiction.” ECF No. 
72 at 7 (footnote omitted). The Court granted Plaintiff's request to extend the deadline to file an 
amended complaint, ECF No. 75, and Plaintiff timely filed an amended complaint before the 
extended deadline, ECF No. 78. 

In the amended complaint, Plaintiff Rev. Josephenie E. Robertson alleges that she is “the 
Matriarch of the Miskitu Nation, Miskitu Peoples (Twelve Tribes) and a traditional royal 
representative of the Miskitu Government-in-Exile, which is the sole recognized legal entity 


representing the overwhelming majority of the Miskitu peoples in Nicaragua and worldwide.” 


United States District Court 


Northern District of California 
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ECF No. 78 { 40. She incorporates paragraphs |-30 of the original complaint and adds several 
paragraphs detailing the history of the Miskitu people. Id. §§ 1-39. The amended complaint 
continues to allege that Defendants Republic of Nicaragua, Daniel Ortega, Rosario Murillo, and 
the Sandinista Party “engaged in the taking and expropriation of Miskitu territories, lands, natural 
resources, waters, livestock, and other property without compensation in violation of international 
law.” Id. 41. The amended complaint also adds as a defendant Infinity Energy Resources, Inc., 
alleged to be located in Kansas, to have “engaged in the acquisition, exploration, development, 
and production of natural gas and oil in the United States, in the Autonomous Miskitu Territory 
and Nicaragua,” and to have “willfully and maliciously civilly conspired with the other defendants 
to appropriate Miskitu natural resources (oil and gas) without affording the Miskitu 
representatives [an opportunity] to participate in the negotiating process, or receive compensation 
or profit sharing.” Id. 45. Infinity has not yet been served and has not made an appearance in 
this lawsuit. 

The Court previously dismissed “all claims with respect to the putative class except 
Plaintiff Robertson’s individual claim brought on her own behalf” because an unrepresented 
plaintiff may not bring class claims. ECF No. 72 at 2-3. The amended complaint nonetheless 
includes class allegations, ECF No. 78 {{{ 77-80, and the caption names Robertson and “all other 
Miskitu Indigenous peoples” as Plaintiffs. The amended complaint also asserts an intent to join 
Ercell Hendy Twaska Fleurima as a second plaintiff proceeding on her own behalf. Id. at 1 n.1. 
II. DISCUSSION 

A. Defendants’ Motion to Dismiss 

When the Court dismissed the original complaint, it explained that the case “necessarily 
requires the judicial branch to question United States foreign policy with Nicaragua and to 
recognize the Miskitu as a sovereign people even though the United States government has not 
done so.” ECF No. 72 at 6. The Court further explained that it “does not have the authority to 
formally recognize the Miskitu people,” and it “agree[d] with Defendants that the core of 
Plaintiff's complaint indeed is ‘not the redress of particular alleged wrongs inflicted upon 


individuals, but rather a request to adjudicate nearly 200 years of relations between the Miskitu 
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people and various sovereign governments as well as the corresponding impacts on the territorial 
integrity of the present-day Republic of Nicaragua.’” Id. (quoting ECF No. 18 at 23). The Court 
concluded that it lacked jurisdiction to determine this political question, which would “require the 
Court to ‘engage in decision-making on the basis of policy rather than law.’” Id. at 6-7 (quoting 
Taxpayers of the U.S. v. Bush, No. C03-03927 SI, 2004 WL 3030076, at *3 (N.D. Cal. Dec. 30, 
2004)). 

Robertson’s amended complaint does not cure this deficiency. Aside from three additional 
paragraphs and the inclusion of Defendant Infinity Energy Resources, Inc., Robertson repeats her 
causes of action verbatim from the original complaint. Compare ECF No. 78 § 81-102 (amended 
complaint) with ECF No. | §§ 73-91 (original complaint). The three new paragraphs only 
highlight the political nature of Robertson’s complaint. For example, Robertson adds that “she 
faced threats of dire consequences for herself and child who was held captive for not cooperating 
in attempting to exercise her rights as the lawful traditional authority as her people’s custodian and 
. . . [was] compelled to leave her nation and people.” ECF No. 78 § 91. She also complains that 
Infinity “unlawfully appropriated” land by failing to include “the Miskitu traditional authorities” 


in the negotiations. Id. { 96. And she alleges that: 


Defendants at this very moment of litigation, in an attempt to avoid 
liability to the plaintiff and deceive the world, to assure complicity 
with the Sandinista government, in that they have presently installed 
anew “king of the Miskitu nation” who is literally a “pretender[”’] to 
the Miskitu “throne” on June 18th, 2017 namely, (The King of the 
oompa loompas — Hector Williams Padilla). 


Id. § 97. Rather than cure the deficiency identified in the Court’s prior order, the new allegations 
magnify that deficiency by underscoring that Robertson seeks to resolve political questions of 
sovereignty. 

As with her opposition to the first motion to dismiss, Robertson’s opposition to the 
pending motion is silent on whether her complaint involves any non-political questions. Her 
opposition instead focuses on pro se litigants’ due process rights, ECF No. 84 at 3-6, but the Court 
does not find any deficiencies in the process Robertson has received. The Court has given 


Robertson the opportunity to fully brief responses to both motions to dismiss, ECF Nos. 20, 84; 
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heard oral argument on Defendants’ motion to dismiss the original complaint, ECF No. 70; and 
granted Robertson’s request for an extension to file an amended complaint, ECF No. 75. In 
addition, the Court has considered and ruled on multiple other filings by Robertson. ECF Nos. 45, 
47, 69, 80. And the Court has construed both Robertson’s original complaint and her amended 
complaint liberally when considering Defendants’ motions to dismiss. In short, Robertson has 
received a full and fair opportunity to be heard. 

The amended complaint does refer to two cases for support, but neither persuades the 
Court that it has jurisdiction over this case. First, Robertson cites a pending district court case, 
Vekuii Rukoro v. Federal Republic of Germany, Case No. 1:17-cv-00062 (S.D.N.Y. 2017), as an 
example of a plaintiff not “hav[ing] to prove the Namibian tribal leaders were recognized by the 
United States or most of the class action plaintiffs resided in the United States when successfully 
filing the complaint in the U.S. District Court and successfully litigating that case.” ECF No. 78 
431. However, as Defendants correctly observe, the docket for that case indicates that plaintiffs 


have not yet served the complaint. See ECF Docket, Rukoro, Case No. 1:17-cv-00062 (S.D.N.Y.). 


The mere filing of a complaint does not demonstrate the ability to state a claim, and the Rukoro 
court has not considered the question before this Court — namely, whether the case raises 


nonjusticiable political questions. Rukoro is therefore not persuasive. 


Second, Robertson cites Kiobel v. Royal Dutch Petroleum Co., 569 U.S. 108 (2013).'! That 
case concerned the ability to state a claim under the Alien Tort Statute — a secondary question to 
whether the complaint presents a nonjusticiable political question. But even if the Court were to 


reach the issue addressed in Kiobel, the case would support Defendants rather than Robertson. 


The Supreme Court held that a “case seeking relief for violations of the law of nations occurring 
outside the United States is barred” under the Alien Tort Statute, and that “even where the claims 
touch and concern the territory of the United States, they must do so with sufficient force to 


displace the presumption against extraterritorial application.” Id. at 124-25. Robertson’s amended 


' Robertson does not include the case citation, but it is clear from the information she included that 
she is referring to the cited case. See ECF No. 78 at 10 n.28 & 16 n.23 (referring to the dates on 
which the case was argued, reargued, and decided). 
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complaint focuses on alleged acts that occurred in Nicaragua, except for an allegation that 
Defendant Infinity Energy Resources, Inc. “engaged in the acquisition, exploration, development 
and production of natural gas and oil in the United States,” as well as in Nicaragua. ECF No. 78 
445. This conclusory allegation is insufficient “to displace the presumption against 


extraterritorial application” of the Alien Tort Statute, Kiobel, 569 U.S. at 125, particularly when 


the amended complaint elsewhere makes clear that Robertson’s claims are based on Infinity’s 
alleged “unlawful[] appropriat[ion]” of an area offshore of Nicaragua, ECF No. 78 § 96, and are 
not tied to any activity alleged to have occurred in the United States. 

Finally, Robertson’s attempt to add Fleurima as a second plaintiff does not save her 
complaint. The amended complaint contains no specific allegations as to Fleurima. More 
significantly, the gravamen of the case would remain a nonjusticiable political question regardless 


of the number of individual plaintiffs bringing suit. See, e.g., ECF No. 78 § 33 (asserting that “the 


outcome of this precedent setting case could very well change the map of Central America”); id. 
{| 84 (alleging Defendants’ “refusal to recognize the right to self-determination of the Miskitu 


peoples”); id. § 104(d) (requesting the Court to “[e]njoin and restrain defendants from continuing 


to exclude plaintiffs and other traditional and lawful representatives of the Miskitu peoples from 
participation in discussions and negotiations regarding the subject matter of this Complaint”). 

Even when construing the complaint liberally, the Court concludes that the amended 
complaint continues to assert political questions over which this Court lacks jurisdiction. 
Robertson has already had one opportunity to amend the complaint, and it is clear to the Court that 
she could not cure this deficiency if given further leave to amend. Accordingly, the amended 
complaint is dismissed without leave to amend. See Reddy v. Litton Indus., Inc., 912 F.2d 291, 
296 (9th Cir. 1990) (“It is not an abuse of discretion to deny leave to amend when any proposed 
amendment would be futile.”). 

B. Robertson’s Motion for Sanctions 

Robertson has filed a motion for sanctions based on allegations that an attorney from the 
Indian Law Center, Mr. Armstrong A. Wiggins, has engaged in improper ex parte communications 


with this Court. ECF No. 82. This Court has had no communications with Mr. Wiggins. 
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Defendants’ counsel also state that they have neither had contact with Mr. Wiggins nor “directed 
anyone to have contact with him about this matter.” ECF No. 85 at 2. The motion for sanctions is 
denied. 

C: Robertson’s Motion “for Judicial Clarification” 

Robertson previously filed a motion “for judicial clarification” in which she asked for 
appointment of counsel and for leave for certain plaintiffs to proceed under Doe pseudonyms. 
ECF No. 32. The Court previously denied appointment of counsel, ECF No. 45, and does not find 
good cause to reconsider that ruling. The motion for leave to proceed pseudonymously is denied 
as moot following the dismissal of this action. 

CONCLUSION 

Robertson’s motions for sanctions and “for judicial clarification” are denied. Defendants’ 
motion to dismiss is granted without leave to amend. The Clerk shall enter judgment and close the 
file. 

IT IS SO ORDERED. 


Dated: October 6, 2017 


ON S. TIGAR &, 
nited States District Judge 
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Rev. Josephenie E. Robertson, M.T.T., individually, ) 
and in her capacities as a member of the Traditional ) 
Royal Authority and representative of the Miskitu ) 
Indigenous Nation and non-American citizens; And, ) 
all other M iskitu Indigenous peoples; ) 
) Civil Case No. 3:17-cv-00852-JST 
Plaintiff(s), ) 
V. ) 
) 
The Republic of Nicaragua, Daniel Ortega, Rosario) 
Murillo, Sandinista Party, Infinity Energy Resources,) 


Inc: ) MOTION & AFFIDAVIT FOR SANCTIONS 
Defendants. } 


MOTION & AFFIDAVIT FOR SANCTIONS 


COMES NOW the Plaintiff Rev. Josephenie E. Robertson, M.T.T. motions this Court by and 
through its inherent power of discretion, for entry of Order of Sanctions against the 
Defendants pursuant to FRCP Rule 11 and 37 regarding unacceptable litigation behavior, ex 
parte communications, failure to disclose discovery, and conflict of interest by the 


defendants and the Indian Law Center in their attempt to prejudice our case before the 


Rev. Josephenie E. Robertson, M.T.T., v. The Republic of Nicaragua, et al., Case No. 3:17-cv-00862-]ST 
Motion and Affidavit For Sanctions 


Court. This motion is based upon, including but not limited to the attachments, supportive 
affidavits and the following information: To Wit: 

The plaintiffs have been presented information that suggests there is a conflict of interest 
with respect to the Defendants and the Indian Law Center located in Washington D.C. that 
suggests a potential of simultaneous representation with the defendants who appointed a 
Mr. Armstrong A. Wiggins and this lawyers comments that he controls this case. 

Even if what Mr. Armstrong suggests is based upon false premises, this lawyer should 
not be afforded the right to any secret jointer or amicus curiae submission as his 
appointment comes from Defendant Daniel Ortega resulting in a conflict of interest 
between the Miskitu peoples and the representatives of the Nicaraguan government which 
is also in direct violation with international treaties that pertain to the Miskitu people’s 
traditional authorities and their rights. 

Through his conversations with the plaintiffs, the manipulation of Mr. Wiggins which was 
facilitated and continually strengthened by his position within the Nicaraguan government 
and Indian Law Center was a proximate cause of the plaintiffs not securing counsel. Further 
because the defendants was a proximate cause of the deprivations, is eminently familiar 
with its own programs to defraud the plaintiffs and Miskitu peoples of unbiased 
representation, therefore, the defendants should have reasonably foreseen that this 
transference phenomenon would sooner or later or could develop around its leaders, 
Daniel Ortega who places those handpicked and selected from his Sandinista Party in order 
to obstruct and deny the indigenous peoples of the right to the effective assistance of 
counsel. * 

To satisfy the requirement of full disclosure by a lawyer before undertaking to represent 
two potentially conflicting interests, it is not sufficient to simply inform both parties of the 


fact that the lawyer is representing both of them. The lawyer must explain to them the 


* ABA Model Rule of Professional Conduct 1.7. Rule 1.7(b) provides: A lawyer shall not represent a client if 
the representation of that client may be materially limited by the lawyer's responsibilities to another client 
or to a third person, or by the lawyer's own interests...” 
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nature of the conflict of interest in such detail so that each side can understand the reasons 
why it may be desirable for each to have an independent counsel, with undivided loyalty to 
the interest of each of them.”? In order to satisfy the informed consent requirement, 
attorneys should communicate to the relevant parties (1) the conflicts of interest that may 
arise between employer and employee during the course of representation; (2) the ethical 
standards that may prohibit a lawyer from representing a client when that representation 
conflicts with the lawyer’s responsibilities to another client; (3) the possibility of restricting 
their respective claims if they were to agree not to take conflicting positions; (4) the 
possible added cost and disruption if it were necessary for either or both to retain new 
counsel later; (5) that if in the future, counsel believes representation of both employee and 
employer would result in adverse impact upon either party, counsel may withdraw from 
representing the employee and continue to represent the employer; and (6) that although 
communication of confidential information between an attorney and a client is ordinarily 
protected by the attorney-client privilege, because the employer and employee are jointly 
represented, counsel may disclose to an employer any information that employee gives 
counsel to employer. 

A lawyer, a Mr. Armstrong A. Wiggins, from the Indian Law Center has suggested that 
there has been some kind of ex parte communication between himself and the Court, in 
order to provide a tactical advantage on behalf of the defendants. However, the court has 
not made any prompt provision to notify all of the parties of this contact with Mr. 
Armstrong A. Wiggins, leading to some very serious questions, as to the veracity of, and if 
indeed what Mr. Wiggins has stated is truthful. The Plaintiffs however, perceive this Court 
as unbiased and fair, therefore we question the veracity of the statements being made by 
Mr. Wiggins suggesting that somehow he has both input and power to control this case 


regarding the Miskitu peoples. It is quite noteworthy indeed, that this lawyer, as if lost in 


? Unified Sewerage Agency, Etc. v. Jelco, Inc., 646 F.2d 1339, 1345-46 (9th Cir. 1981) (quoting In re Boivin, 533 
P.2d 171, 174 (Or. 1975)); City Consumer Serv. v. Horne, 571 F. Supp. 965, 971 (D. Utah 1983) (quoting same). 

3 © 2002 American Bar Association http://www.bnabooks.com/ababna/ ethics/ 2002/savage.doc 4 - Judith 
Harris, Ethical Issues Arising in Labor and Employment Law, SF76 ALI-ABA 297 (2001). 
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history is unaware of the royal Miskitu lineage, or for that matter the Reverend J osephenie 
E. Robertson, M.T.T. who is identified by numerous Miskitu commanders as well as 
Sandinista appointed M iskitu representatives who have referenced her royalty as shown by 
previous exhibits before this Court. 

In addition, Mr. Wiggins indicates that he was appointed to his position to represent the 
Miskitu peoples, by one of the defendants, Daniel Ortega, suggesting to the plaintiffs that 
this kind of simultaneous representation does not bear the fruits of a conflict of interest 
between the parties. 

Nor has counsel for the defendants in compliance with FRCP Rule 37 failed to provide 
discovery nor notified the plaintiffs and court of having this associate who is “riding the 
fence” for parties on both sides of the complaint now before the Court. 

SUPPORTIVE AFFIDAVIT 

| am the plaintiff in this matter. Recently, | was notified via electronic communications as 
well as an audio recording from Jose Miguel Coleman Hendy, a member of the Miskitu 
traditional authority and of the Miskitu Royal family regarding communications that he was 
having with a Mr. Armstrong A. Wiggins, who is a Daniel Ortega appointee to the Indian Law 
Center in Washington D.C.; | am furnishing both the audio recording along with the “written” 
Spanish version as supportive exhibits to my motion for sanctions against the defendants and 
Indian Law Center. | am including this Google Translate for Business: Translator Toolkit Website 
Translator version for English. To Wit: 

CONVERSATION OF MIGUEL COLEMAN HENDY WITH AMSTRONG WIGGINS 8-15-2017 * 


MIGUEL COLEMAN: Hello, Hello Mr. Wiggins Hello Hello. I’m calling you from Bilwi Puerto 
Cabezas. My name is Jose Miguel Coleman Hendy. | want to talk to you regarding some 
problems that we are living. | am lucky to be in contact with you. 


ARMSTRONG WIGGINS: Why are you calling me? What do you want? 


MIGUEL COLEMAN: | work for our rights as Miskitu and | want to know what you are doing as 
our representative over there for the Miskitu. | want to know your opinion. | saw you once here 


* Attachment 1 (Spanish written transcript of the conversation) and Attachment 2 the CD/DVD of the actual 
conversation will provide both the tone and décor of the conversation. 
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in Bilwi in the office of Lottie Cunningham. We made a proposition to you to form an 
organization but we never saw or heard from you again. Now we are actively working for our 
rights. 


ARMSTRONG WIGGINS: Where are you from? 
MIGUEL COLEMAN: | was born in Asan Rio Coco but my grandfather is from Koom Rio Coco. 
ARMSTRONG WIGGINS: Now | understand, in Asan Rio Coco. | know Rio Arriba very well. 


MIGUEL COLEMAN: My grandfather is from Asan Rio Coco. My grandfather is Velazco 
Hendy he was born in Koom. 


ARMSTRONG WIGGINS: Okay. It’s fine. |am very familiar from Raity to Cabo Gracias Adios. 
Good. Talk now. 

MIGUEL COLEMAN: Like | was telling you, | have been working many years for our rights. 
ARMSTRONG WIGGINS: Where? And with Whom do you work? 


MIGUEL COLEMAN: |! work with Rev. Josephenie Robertson. She lives and works in 
California. She works for our rights. We sent her from Bilwi documents, photos, videos, and 
interviews and sent her all the work we do. We also sent her info regarding what the invaders 
(colonists) Colonos Mestizos do with our land and our people. Now they are killing our people, 
burning our homes, raping our women and children, and the Miskitu people are fleeing to 
Honduras. Three days ago en Rio Arriba the Colonos Mestizo persecuted our people with 
weapons of fire forcing them to Honduras. We don’t have weapons but they do. This is the 
reason we are fighting for our rights with diplomacy. We are demanding that the Government of 
Daniel Ortega to stop his atrocities, but he does not. We are looking for support from the Civil 
and Military authorities of our regions but until now we have none. We don’t fight with weapons 
because we fought with weapons in the 80’s and 90’s.. but they say that without orders from 
Managua and the Superiors will not act. But the Colonos Mestizos they continue to rape 
women, burn homes..... We have been working with Monica the daughter of Rev. Josephenie 
over a lawsuit. | want from you as a leader you say you are, how much you support do we have 
from you in this lawsuit? Until now I’ve wanted to see how | can speak with Mirna Cunningham 
and what she can help us because you both are our representative for the Miskitu Nation in 
front of the United Nation and other institutions in the United States. We are seeking help from 
you and wanting your opinion. 


ARMSTRONG WIGGINS: Who is Josephenie? 


MIGUEL COLEMAN: Josephenie is a descendent of Rio Prinzapolka. She declared 
independence in nineteen fifty... 1960 in Bilwi. She revealed herself against the Somoza 
government. The Somoza guards put her in jail and sent her to Managua and then deported 
her to Guatemala. In Guatemala she met her American husband. They married and she 
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moved to California. In the U.S. she proclaimed our independence to the United Nations and 
until now she’s been fighting for our liberty. 


ARMSTRONG WIGGINS: Why haven't | heard her name before? Until now | hear her name 
and | don’t recognize it. 


MIGUEL COLEMAN: | don’t know why you haven't heard the name of Rev. Josephenie. 


ARMSTRONG WIGGINS: ! work with the organizations ALPROMISU and have never her 
name mentioned. That's why | asked where she is from? 


MIGUEL COLEMAN: YES. YES. YES. 


ARMSTRONG WIGGINS: There’s a lot that you should know and especially with the problems 
with the laws. We have to be clear with our people. If not there could be problems for you all, 
because this country is very strict with its laws. What they are doing is not under any law and its 
unlawful. What | have seen and read, it’s not correct and no lawyer is going to lend his 
services and if they do. They will be very expensive. The judge will make a fool of you all.. The 
judges are going to say that this is politics and they are going to tell you to find a lawyer with 
U.S law... If a lawyer does work, they will take your money and do nothing, and if they don’t 
work legally they will take their license. You understand this is not Nicaragua. Am | clear? It is 
wrong. 


MIGUEL COLEMAN: | understand 


ARMSTRONG WIGGINS: | will be clear with you since you're calling me from BILWI and | 
respect you. But | don't know them. That’s why we will not help them. In this offices in 
Washington D.C. They will charge you 100 thousand or 50 thousand dollars and they will not 
win your case. They'll take your money. The lawyers are scared to lose their license. This 
lawsuit is not clear. The words are not clear. Not to long ago the Governor of Bluefield sent one 
of his Creole representatives to San Francisco and he said he was the Ambassador of 
Bluefields. The government of Nicaragua had him investigated through the State Department. 
Because there is only one government in Nicaragua. He was driving with his mom and they 
detained him. You know that the Ambassador they have is in the United States and is in front of 
the White House. Do you know who the FBI is? 


MIGUEL COLEMAN: Yes, they are from American Intelligence. 


In further support of my motion for sanctions, | am also providing the affidavit of Gary Mitchell? who 
has memorialized his conversation with Mr. Armstrong A. Wiggins from the Indian Law Center. Mr. 
Armstrong was being deceptive about not knowing who | am. | have also attached an email | received 


from one of Mr. Armstrong's associates, a Ms. Naomi Roht-Arriaza.° 


> Attachment 3 - Affidavit of Gary Mitchell. 

° Attachment 4 - Email from Naomi Roht-Arriaza 
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These communications have led me to believe that the alleged “intrusions” by the Indian 
Law Center may have very well have transpired and have resulted in ex parte communications, 
biased my ability to seek representation, as well as biased my case with a “chilling effect” in 
general that requires sanctions and/or protective orders against the defendants and the Indian 
Law Center. 

Further Affiant Sayeth Not. 

Should no Notary Public be available, this statement is sworn pursuant to 28 U.S. Code § 
1746(2), Whereas, I, the Reverend Josephenie E. Robertson, M.T.T., declares under penalty of 
perjury that the foregoing is true and faithfully correct. 


Executed onthis____ day, inthe month of September, 2017. 


REV. JOSEPHENIE E. ROBERTSON, M.T.T. - AFFIANT 


SWORN TO AND SUBSCRIBE before me by REV. JOSEPHENIE E. ROBERTSON, M..T.T., as 
sewn to, this___ day of September 2017. 


NOTARY PUBLIC in and for the State of 
California. Commission expires on. 
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Certification of Service 


|, the Rev. Josephenie E. Robertson, M.T.T., and/or Ercell Fleurima, are the co-Plaintiffs in the 
above entitled case. | am over t he age of 18. On the date listed below, | mailed a true copy of 
this document, “Motion and Affidavit for Sanctions” to the United States District Court, Office 
of the Filing Clerk of the Court, at the address of 450 Golden Gate Avenue, San Francisco, 
CA 94102-3489 and true copies were mailed to the Defendants counselors/ parties in this case, 
as sewn to, this __ day of September 2017, at their respective places of practice and 
addresses noted below: 


Christopher A. Nedeau 

154 Baker Street 

San Francisco, California 94117 
Tele: 415.516.4019 

Email: cnedeau@ nedeaulaw.net 
Counsel for the Defendants 


Philip C. Swain, Esq. & Andrew Schwartz, Esq. 

Foley Hoag LLP 

155 Seaport Boulevard 

Boston, Massachusetts 02210-2600 

Email: pswain@foleyhoag.com 
PCS@foleyhoag.com 

Tele: 617-832-1000 

Counsel for the Defendants 


Infinity Energy Resources, Inc. (Mr. Stanton E. Ross, President & CEO) 
11900 College Blvd, Suite 310 
Overland Park, KS 66210 


Email: info @ifnyoil.com 


Armstrong A Wiggins 

Indian Law Resource Center 
601 E Street, SE 

Washington D.C. 20003 

Tele: 202.547.2800 

Email: dcoffice@ indicanlaw.org 


Signature - Certifier 
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Rev. Josephenie E. Robertson, M.T.T. 
Matriarch of the Miskitu Nation 
1557 Jackson St. #301 

Oakland, CA 94612 - U.S.A. 
Telephone: 510.410.1144 

Email: ercell@ miskitunation.org 

In Propria Persona 


| n the U nited S tates D istrict C ourt 
F or the D istrict of N orthern C alifornia 
S an F rancisco D ivision 


Rev. Josephenie E. Robertson, M.T.T., individually, ) 

and in her capacities as a member of the Traditional ) 

Royal Authority and representative of the Miskitu  ) 

Indigenous Nation and non-American citizens; And, ) 

all other M iskitu Indigenous peoples; 

Civil Case No. 3:17-cv-00852-]ST 


) 

) 

Plaintiff(s), ) 

V. ) 
) 

) 


The Republic of Nicaragua, Daniel Ortega, Rosario 
Murillo, Sandinista Party, Infinity Energy Resources,) 


Inc: ) AFFIDAVIT OF GARY MITCHELL 
Defendants. } 


AFFIDAVIT OF GARY MITCHELL 


| am making this statement regarding the communications that | have had with lawyers 
whom we are contacting for the purpose of the plaintiffs complying with the Court’s order to 
secure counsel. More specifically, this affidavit is to memorialize the conversation that | 
personally have had with a Mr. Armstrong A. Wiggins. 
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My name Gary B C Mitchell, | am a former Naval/Air Hell Cat and Senior technologist SDI. My 
current volunteer function to the Miskitunation.org website and group is is in the capacities of 
advisor, negotiator and researcher. 

On their behalf, and for this case before the U.S. District Court with respect to attempting to 
secure counsel, | have contacted two hundred or more lawyers. 

| personally reviewed most by phone and some by email. The last two attorneys, (Bakondi 
and Cohen) who actually set appointments with us one requested retainers respectively for 
$20,000 the other $50,000 to start the case beginning with amending the complaint. Later, 
both lawyers called and turned the case down. 

Interesting enough both Counselors thought the case had sufficient merit to move forward. 
However they suggested the political question may present a problem due to pressure put on 
the court and security issues of protecting court members and the witnesses involved in the 
case. Most Attorneys thought that we would not be able to financially stay in the case long 
enough to see it through. 

About four months ago | contacted the Indian Law Center located at 602 North Ewing Street, 
Helena, MT 59801. Their telephone numbers are 406.449.2006 or 202.547.2800 and their email 
is: mt@indianlaw.org. Website is: indianlaw.org. The intake worker was named M onica. 

We were re-introduced to Monica at the Indian Law Center, this time by a representative 
named Naomi who was the Law Director at Hastings Law in San Francisco, California. . It took 
over three weeks for Naomi to answer my request for a qualified attorney that might be able to 
handle this case. . She reviewed the case and knew of our time restrictions. So, there is no 
doubt in my mind that she knew exactly what she was doing, as | question the delay. 

After contacting them, a second time via this referral, their contact intake worker started to 
process our request realizing the short time limits we faced. 

Approximately four months went by, when a lawyer referred by the Indian Law Center 
contacted me. His name is Armstrong A Wiggins. He is from the Indian Law Resource Center 
located at 601 E Street, SE; Washington D.C. 20003 Telephone 202.547.2800 Email: 
dcoffice@ indicanlaw.org His name is listed on their websites page: 
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http://indianlaw.org/about/stafflist and he is identified as: 


Armstrong A. Wiggins 
Director, Washington Office 
Miskito 


Mr. Armstrong contacted me directly and the conversation between he and |, on or about 
August 14°", 2017 went like this: 


“lam Miskitu and nothing happens without my okay and this case is going nowhere the law 
prohibits you from jurisdiction and i am the only one who can tell the courts.” 


When | asked how he arrived at this awesome power he replied “I was appointed by Daniel 
Ortega to represent him, only | can talk to the judge and be in charge of all Miskitu ( aka 
mosquita etc ).” 


| asked if he knew Rev. Josephenie Roberson the Plaintiff in the case? His reply was that she 

was nobody to represent the MIskitu people that he knew all the commanders and none of 
them knew her and this case would not go on that he had already informed the court and 
there was no point in going further, Because this case has not been brought before any other 
court . | asked him since when you are in charge? What have you done for Mosquito? What 
are you doing about the people forced to live in the river? Then he just hung up the phone 

| was led to believe that Armstrong Wiggins was referring to The Honorable Judge Jon Tigar 
in the ninth district in San Francisco, California. 

My impression was to find Armstrong's statements about Judge Jon Tigar court to be self- 
serving and quite frankly full of lies that condemn US justice system. | am left wondering, How 
did Armstrong get his license to practice law or does he even have one? 

It is my natural conclusion while researching this case the one thing which is bothersome is 
the political issue. It’s all too common that the two run into each other while the cases continue 
to move forward under the law. In this case there is plenty of law to move forward. What is an 
outstanding fact is that this Plaintiff needs an attorney to bring it forth to a jury. There is also a 
reasonable and very human settlement possible in this case. It might be possible to have a 
limited Pro - Bono Attorney. In my opinion, | believe there is a reasonable and just solution to a 
problem that could save 500,000 or more lives. 

Further Affiant Sayeth Not. 
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Should no Notary Public be available, this statement is sworn pursuant to 28 U.S. Code § 
1746(2), Whereas, |, Gary Mitchell declares under penalty of perjury that the foregoing is true 
and faithfully correct. 


Executed onthis____ day, in the month of September, 2017. 


GARY MITCHELL - AFFIANT 


SWORN TO AND SUBSCRIBE before me by GARY MITCHELL, as sewn to, this __ day of 
September 2017. 


NOTARY PUBLIC in and for the State of 
California. Commission expires on. 
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Rev. Josephenie E. Robertson, M.T.T. 
Matriarch of the Miskitu Nation 
1557 Jackson St. #301 

Oakland, CA 94612 - U.S.A. 
Telephone: 510.410.1144 

Email: ercell@miskitunation.org 

In Propria Persona 


In the Gnited States District Court 
For the District of Northern California 
San Francisco Division 


Rev. Josephenie E. Robertson, M.T.T., individually, _ ) 
and in her capacities as a member of the Traditional ) 
Royal Authority and representative of the Miskitu  ) 
Indigenous Nation and non-American citizens; And, ) 
all other Miskitu Indigenous peoples; 
Civil Case No. 3:17-cv-00852-JST 

Plaintiff(s), 
v. 


The Republic of Nicaragua, Daniel Ortega, Rosario ) 
Murillo, Sandinista Party, Infinity Energy Resources,) 


Inc.; ) PLAINTIFFS NON-OPPOSITION TO 
Defendants. } DEFENDANT’S MOTION FOR 
) CONTINUANCE 


PLAINTIFF’S NON-OPPOSITION TO DEFENDANT’S MOTION FOR CONTINUANCE 


The Defendant’s lawyers have recently filed a batch of last minute motions seeking a 
continuance to a date later than October 12", 2017 based upon the defendants seeking 
administrative relief of the Initial Case Management Conference until after the Defendant’s 
pending Motion to Dismiss the Amended Complaint is decided. 

Although, these issues appear problematic to the Defendants, it would seem that if the 


court sustains the plaintiffs position there would not be any problem for the plaintiffs 
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proceeding however, the defendants suggest that they would not be prepared to litigate 

more than one issue at a time before the Court. 

Arguable, if the Court rules in the Defendants’ favor, then it is possible that there would 
be no need for additional research time and preparation. 

It is the plaintiff's position that a continuance will not prejudice the Plaintiff’s case or my 
issues before the court. Therefore, | will not oppose the defendant’s request for a 
continuance. 

Defense Counsel’s Service Upon the Plaintiffs has not met Court Standards 

The Defense Counsel Philip C. Swain was notified orally that we have not been receiving 
any of his pleadings via the U.S. mails. The sole receipt and notice of the Defendant’s filings 
have been through the efforts of Ercell Fleurima, who had personally proceeded to the 
Court and secured the Defendant’s filed pleadings. Mr. Swain has suggested otherwise, but 
to be honest, we have not received any pleadings from the defendants via the U.S. postal 
mails. 

The Plaintiff’s Right to Be Heard 

It is time for the Court and counsel for the Defendants to recognize just exactly who the 
parties are. A legal term known as the “respondeat superior doctrine” or more precisely, “let 
the master answer” is requested by the plaintiffs at this time with respect to the defendants 
applying a “chilling effect” on my rights to be heard without any forms of intimidation, 
threats, third party threats or obstruction of my ability to secure counsel. The persons that | 
am talking about are Daniel Ortega and his wife, Rosario Murillo who lead the Sandinista 
Party. It is my request that they be brought before this Court along with Armstrong Wiggins 
who is a Sandinista subordinate to provide answers to the following: 

1. Did Daniel Ortega or Rosario Murillo direct or instruct Armstrong Wiggins in any 
capacity including using “third parties” to physically assault, threaten, and intimidate 
members of the Miskitu traditional authority during the due process of this complaint as 
a warning to the Rev. Josephenie E. Robertson, M.T.T. not to proceed with her complaint 
against the defendants? 
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2. Is Armstrong Wiggins of the Native Law Center under the appointment by Defendant 
Daniel Ortega prejudicially attempting to and/or directly or via third parties, interfering 
with this case and my right to properly proceed before this Court to discredit anything 
that | may have in defense of my contentions? 

SUPPORTIVE AFFIDAVIT 

Previously in my motion for sanctions, | memorialized that | was notified via electronic 
communications as well as an audio recording from Jose Miguel Coleman Hendy, a member of 
the Miskitu traditional authority and of the Miskitu Royal family regarding communications that 
he was having with a Mr. Armstrong A. Wiggins, who is a Daniel Ortega appointee to the Indian 
Law Center in Washington D.C.; Between that time of my filing and the present day, | was again 
notified by Jose Miguel Coleman Hendy that he was physically assaulted in Miskitu territory by 
unknown Sandinista representatives, where with his information, it is my natural conclusion 
this assault on his person was to intimidate and threaten me for pursuing my lawsuit against 
Daniel Ortega and the other defendants. This brutal beating reinforces my contentions that to 
harm my person and right to be heard doesn’t mean that the defendants have to travel to the 
United States in order to accomplish their intimidation but rather harm me via third party 
attacks. 

Daniel Ortega and the Sandinista Party by appointing their people to such international 
bodies at the Indian Law Center based in the United States, knowing full well that the legal 
community by using a “guiding hand” to suggest these entities will indeed protect indigenous 
rights and freedoms, is in reality to obstruct our rights to effective representation. The Indian 
Law Center had previously represented a local Miskitu group in the Inter-American Court for 
Human Rights and although they prevailed, the Nicaraguan government ignored the ruling and 
international tribunal. 

It is also my natural conclusion that | present here before this Court that by a preponderance 
of the evidence and the laws of statistical probability, in that Armstrong Wiggins of the Indian 
Law Center who is also a Daniel Ortega appointee, not only attempts to interfere in this case 
indirectly, but that someone in the Sandinista Party had to become aware of Mr. Jose Miguel 
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Coleman Hendy’s contact with the Indian Law Center (Armstrong Wiggins) on my and our 
behalf to be selectively targeted for violence and intimidation in order to obstruct, deny and 
curtail our rights before this court. He nor any of the Defendants should be allowed to talk to 
our people involved in this case without us being there for or aware of _— the 
interrogations/interviews regarding this case. It is true, that both Daniel Ortega or Mr. 
Armstrong Wiggins may very well choose to deny they participated in the physical assault on 
Mr. Hendy, but as the evidence submitted with our motion for sanctions, they cannot deny 
talking to Mr. Hendy,’ 7 which clearly leads one to believe they participated or ordered the 
personal assault on his person to silence him or obstruct his participation by their 3" party 


interference into this matter. 


Telephonic-Email from Jose Miguel Coleman Hendy Email <jose.colemanh@gmail.com>: 


2017-09-21 20:21 GMT-07:00 Ercell Valcina Fleurima <evfleurima@gmail.com>: 
[9/21, 4:46 AM] +505 8532 6282: 


Me atacaron como las 9.45,pm de noche,del dia 14 de Septiembre el jefe dijo ya no Ileva su 
mochila nos interesa los documentos que el Ileva,quita la cartera y dale su merecido,eran 
cuatro dos me agarro de los brazos el otro me golpeaba salvajemente y el otro un hombre 
mayor de la oscuridad les ordenaban decian es la segunda vez que lo agarramos Ia tercera lo 
vamos a eliminar, este es él mismo viejo que habla en radio pendejadas contra nuestro 


gobierno. 
El lugar estaba oscuro no pude ver bien las caras pero eran jovenes. 


Pero el jefe es la misma voz que me atacaron en Octubre del 2013, es de la juventud 
sandinistas que dirige el gobernador sandinistas Carlos Aleman, les pagan a los jovenes 
Miskitu,mestizos y creoles para que les sirvan,el jefe anda armado porque uno de ellos dijo 


manda al infierno a este viejo hijo de P. 


* Attachment 1 - Photograph of Jose Miguel Coleman Hendy showing evidence of physical assault by Sandinistas. 

? Attachment 2 — Email communication from Jose Miguel Coleman Hendy to Ercell Fleurima describing the physical 
assault upon his person the evening of September 14, 2017. 
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[9/21, 5:05 AM] +505 8532 6282: En el suelo me patearon alli donde se quebr6 Ia pantalla y el 
audio de mi teléfono movil, lo tenia adentro de mi calzoncillo,me robaron $30,00, délares, mi 


reloj,la billetera con mis carnet de identidad. 


Ahora no tengo dinero para pagar por arreglar el teléfono, ni para pagar la reposicién de 
carnet de identidad (ID-card). 

English Translation of Telephonic-Email from Jose Miguel Coleman Hendy Email 
jose.colemanh@gmail.com via Google Translate: 

They attacked me like 9:45 p.m., at night, on September 14th, the boss said he is not carrying 
his backpack, we are interested in the documents he carries, he takes his wallet and gives it 
his due, it was four two, he grabbed my arms the other he hit savagely and the other an older 
man of darkness ordered them said it is the second time we grab the third we will eliminate it, 


this is the same old man who talks on radio “bullshit” against our government. 


The place was dark | could not see the faces well but they were young. 


But the boss is the same voice that attacked me in October 2013, is the youth Sandinistas that 
governs the Sandinista governor Carlos Aleman, they pay the young Miskitu, mestizos and 
Creoles to serve them, the boss is armed because one of they said send this old son of P. to 


hell. 


[9/21, 5:05 AM] +505 8532 6282: On the floor they kicked me where the screen broke and the 
audio of my cell phone, | had it inside my underpants, they stole S 30.00 dollars, my watch, 


and my wallet with my identity card. 


Now | do not have the money to pay to fix the phone, or to pay for ID card replacement 


With respect to my attempt to secure the effective assistance of counsel, on at least two 
occasions, lawyers from the San Francisco area and who have practiced before Judge Tigar at 


first indicated that they would take the case, wanting $20,000 and $40,000 down as a retainer, 
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only to call back after | agreed to this amount and for reasons unknown to me, turned down 
representation. Are these lawyers who first agree and then decline being approached behind 
the scenes by lawyers for the Defendants or Mr. Armstrong Wiggins? | don’t have the answer to 
that, but it appears that Mr. Wiggins is being allowed to talk to people about our case, without 
us being there. 

Under these extreme circumstances before me, and as the plaintiff, | am ready to proceed 
with this case, as self-represented relying on my helpers, researchers, and assistants. 
Personally, we don’t need a continuance to start preparing for the Case Management 
Statement as this was our immediate goal at the present time, until we had to set everything 
aside to address the Defendant’s motions filed en mass at the last moment. Although, the 
Defendant’s Motion will not prejudice our case, | personally see no reason on behalf of the 
Plaintiffs to delay the Initial Case Settlement Conference or delaying the preparation of the 
statement, notwithstanding the needs or confusion of the Defense lawyers. 

In the Defendant’s opposition, they suggest that | am not addressing some of their issues that 
the Court itself disposed of. | felt no need to try and “hash” out issues the Court had already 
declined to address with respect to the Defendants. In their briefs they suggest my motion for 
reconsideration and/or clarification was not sufficient with respect to the submission of my 
Complaint As Amend. | dispute this allegation by the Defendant’s counsel. The facts are very 
simple, in that if | wasn’t exactly sure of a specific item, then | amended the complaint in such a 
manner that if | was in error, then that error would not impair the amended complaint to 
proceed. (This references the position of Ercell Fleurima and her status). With her or without 
her, |am proceeding with my complaint. The defendants lawyers are attempting to place words 
and interpretations in my mouth before this Court, that are not from my own mind and | object 
to this style of patronage by these lawyers attempting to prejudice this Court with 
inappropriate comments. It is true that | am not a trained person in the expertise of law, but | 
am providing the best defenses in support of my contentions that | know how, without the aid 
of the effective assistance of counsel that | have so vigorously sought. 

Further Affiant Sayeth Not. 
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Should no Notary Public be available, this statement is sworn pursuant to 28 U.S. Code § 
1746(2), Whereas, |, the Reverend Josephenie E. Robertson, M.T.T., declares under penalty of 
perjury that the foregoing is true and faithfully correct. 


Executed on this 25th day, in the month of September, 2017. 


REV. JOSEPHENIE E. ROBERTSON, M.T.T. - AFFIANT 


SWORN TO AND SUBSCRIBE before me by REV. JOSEPHENIE E. ROBERTSON, M.T.T., as 
sewn to, this 25" day of September 2017. 


NOTARY PUBLIC in and for the State of 
California. Commission expires on. 


Certification of Service 


|, the Rev. Josephenie E. Robertson, M.T.T., and/or Ercell Fleurima, are the co-Plaintiffs in the 
above entitled case. | am over t he age of 18. On the date listed below, | mailed a true copy of 
this document, “Plaintiff's Non-Opposition to Defendant’s Motion for Continuance” to the 
United States District Court, Office of the Filing Clerk of the Court, at the address of 450 Golden 
Gate Avenue, San Francisco, CA 94102-3489 and true copies were mailed to the Defendants 
counselors/parties in this case, as sewn to, this 25” day of September 2017, at their respective 
places of practice and addresses noted below: 


Christopher A. Nedeau 

154 Baker Street 

San Francisco, California 94117 
Tele: 415.516.4019 

Email: cnedeau@nedeaulaw.net 
Counsel for the Defendants 


Philip C. Swain, Esq. & Andrew Schwartz, Esq. 

Foley Hoag LLP 

155 Seaport Boulevard 

Boston, Massachusetts 02210-2600 

Email: pswain@foleyhoag.com 
PCS@foleyhoag.com 
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Tele: 617-832-1000 
Counsel for the Defendants 


Infinity Energy Resources, Inc. (Mr. Stanton E. Ross, President & CEO) 
11900 College Blvd, Suite 310 

Overland Park, KS 66210 

Email: info@ifnyoil.com 


Armstrong A Wiggins 

Indian Law Resource Center 
601 E Street, SE 

Washington D.C. 20003 

Tele: 202.547.2800 

Email: dcoffice@indicanlaw.org 


Date: Monday, 25 September, 2017 


Signature - Certifier 
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The Conversation with Miguel Coleman Hendy and Armstrong Wiggins 8-15-2017 


MIGUEL COLEMAN: Hello, Hello Mr. Wiggins Hello Hello. I’m calling you from Bilwi Puerto 
Cabezas. My name is Jose Miguel Coleman Hendy, | want to talk to you regarding some 
problems that we are living. | am lucky to be in contact with you. 


ARMSTRONG WIGGINS: Why are you calling me? What do you want? 


MIGUEL COLEMAN: | work for our rights as Miskitu and | want to know what you are doing as 
our representative over there for the Miskitu. | want to know your opinion. | saw you once here 
in Bilwi in the office of Lottie Cunningham. We made a proposition to you to form an 
organization but we never saw or heard from you again. Now we are actively working for our 
rights. 


ARMSTRONG WIGGINS: Where are you from? 
MIGUEL COLEMAN: | was born in Asan Rio Coco but my grandfather is from Koom Rio Coco. 
ARMSTRONG WIGGINS: Now | understand, in Asan Rio Coco. | know Rio Arriba very well. 


MIGUEL COLEMAN: My grandfather is from Asan Rio Coco. My grandfather is Velazco Hendy 
he was bor in Koom. 


ARMSTRONG WIGGINS: Okay. It’s fine. | am very familiar from Raity to Cabo Gracias Adios. 
Good. Talk now. 


MIGUEL COLEMAN: Like | was telling you, | been working many years for our rights. 
ARMSTRONG WIGGINS: Where? And with Whom do you work? 


MIGUEL COLEMAN: | work with Rev. Josephenie Robertson. She lives and works in 
California. She works for our rights. We sent her from Bilwi documents, fotos, videos, and 
interviews and sent her all the work we do. We also sent her info regarding what the invadors 
Colonos Mestizos do with our land and our people. Now they are killing our people, burning our 
homes, rapping our women and children, and the Miskitu people are fleeing by Honduras. 
Three days ago en Rio Arriba The Colonos Mestizo persecuted our people with weapons of fire 
forcing them to Honduras. We don't have weapons but they do. This is the reason we are 
fighting for our rights with diplomacy. 

We are demanding that the Government of Daniel Ortega to stop his atrocities, but he does not. 
We are looking for support from the Civil and Military authorities of our regions but until now we 
have none. We don't fight with weapons because we fought with weapons in the 80th and 
90th .. but they say that without orders from Managua and the Superiors will not act. But the 
Colonos Mestizos they continue to rape women, burn homes..... We been working with Monica 


the daughter of Rev. Josephenie over a lawsuit. | want from you as a leader you say you are, 
how much you support do we have from you in this lawsuit? Until now | been wanting to see 
how | can speak with Mirna Cunningham and what she can help us because you both are our 
representative for the Miskitu Nation in front of the United Nation and other institutions in the 
United States. We are seeking help from you and wanting your opinion. 


ARMSTRONG WIGGINS: Who is Josephenie? 


MIGUEL COLEMAN: Josephenie is a descendent of Rio Prinzapolka. She declared 
independence in ninteen fifty... 1960 in Bilwi. She revealed herself against the Somoza 
government. The Samosa guards put her in jail and sent her to Managua and then deported 
her to Guatemala. In Guatemala she meet her American husband. They married and she 
moved to California. Inthe U.S. proclaimed our independence to the United Nations and until 
now she’s been fighting for our liberty. 


ARMSTRONG WIGGINS: Why haven’t | heard her name before? Until now | here her name 
and | don’t recognize it. 


MIGUEL COLEMAN: | don’t know why you haven't heard the name of Rev. Josephenie. 


ARMSTRONG WIGGINS: I work with the organizations ALPROMISU and have never her 
name mentioned. That's why I asked where she is from? 


MIGUEL COLEMAN: YES. YES. YES. 


ARMSTRONG WIGGINS: There's a lot that you should know and especially with the problems 
with the laws. We have to be clear with our people. If not there could be problems for you all, 
because this country is very strict with its laws. What they are doing is not under any law and its 
unlawful. What | have seen and read, it’s not correct and no lawyer is going to lend his services 
and if they do. They will be very expensive. The judge will make a fool of you all.. The judges 
are going to say that this is politics and they are going to tell you to find a lawyer with U_S law... 
If a lawyer does work, they will take your money and do nothing, and if they don’t work legally 
they will take their license. You understand this is not Nicaragua. Am I clear?! It is wrong. 


MIGUEL COLEMAN: | understand 


ARMSTRONG WIGGINS: | will be clear with you since you're calling me from BILWI and | 
respect you. But! don’t know them. Thats why we will not help them. In this offices in 
Washington D.C. They will charge you 100 thousand or 50 thousand dollars and they will not 
win your case. They'll take your money. The lawyers are scare to lose their license. This lawsuit 
is not clear. The words are not clear. 


Not to long ago the Governor of Bluefield sent one of his Creole representative to San 
Francisco and he said he was the Ambassador of Bluefields. The government of Nicaragua 
had him investigated through the State Department. Because there is only one government in 
Nicaragua. He was driving with his mom and they detained him. You know that the 
Ambassador they have is in the United States and is in front of the White House. Do you know 
who the FBI is? 


MIGUEL COLEMAN: Yes, they are from American Intelligence. 
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Defendants Republic of Nicaragua, Danial Ortega, Rosario Murillo, and the Sandinista 
Party (the “Defendants’”) hereby oppose Plaintiff's Motion for Sanctions (D.E. 82) (the 
“Motion’). 

The Motion appears to assert that an attorney named Armstrong Wiggins of the Indian 
Law Resource Center’s office in Washington, D.C., had some type of ex parte contact with the 
Court. Defendants see no evidence that any improper contact with the Court occurred. Nor have 
any of the defense counsel listed below had any contact with Mr. Wiggins or directed anyone to 
have contact with him about this matter. 

Accordingly, Defendants see no basis for sanctions against anyone. 


WHEREFORE, Defendants respectfully request that the Court deny the Motion. 


Dated: September 19, 2017 By: /s/ Philip C. Swain 


Philip C. Swain (SBN150322) 
Andrew Z. Schwartz (pro hac vice) 
FOLEY HOAG LLP 

155 Seaport Boulevard 

Boston, Massachusetts 02210-2600 
Telephone: 617-832-1000 
Facsimile: 617-832-7000 


Christopher A. Nedeau (SBN 81297) 
NEDEAU LAW FIRM 

154 Baker Street 

San Francisco, CA 94117 

cnedeau @nedeaulaw.net 

Telephone: 415-516-4010 


Attorneys for Defendants 
Republic of Nicaragua, Daniel Ortega, Rosario 
Murillo, and the Sandinista Party 
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CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing document, filed through the ECF system, 
was served on the following pro se parties: 


Josephenie Robertson 
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Ercell Hendy Twaska Fleurima 
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Defendants Republic of Nicaragua, Daniel Ortega, Rosario Murillo, and the Sandinista 
Party (“Defendants’’) reply to the opposition of Plaintiff Josephenie E. Robertson to Defendants’ 
Motion to Dismiss the Amended Complaint. 

Ms. Robertson’s opposition offers no meaningful response to the arguments in 
Defendants’ Motion to Dismiss. At most, she purports, in a single sentence, to “annex, absorb, 
and apply” unspecified “previous defenses.” Docket Entry (“D.E.”) 84, p. 5. By that, Ms. 
Robertson presumably means the same defenses that failed to prevent dismissal of her original 
Complaint and that equally fail to salvage her substantially identical Amended Complaint. 

Ms. Robertson appears to devote her opposition to arguing that the Court is somehow 
violating her due process rights by denying her a “meaningful opportunity to be heard.” D.E. 84, 
p. 3. The record belies any such suggestion. The docket, now comprising more than 80 entries, 
demonstrates that Ms. Robertson has been given every opportunity to defend her original 
Complaint, including full briefing on the question of dismissal and a hearing last June. See, e.g., 
D.E. 20; D.E. 70. The Court then entered a seven-page memorandum explaining why it was 
dismissing the original Complaint and generously affording Ms. Robertson an opportunity to try 
to correct those deficiencies by filing an amended pleading. See D.E. 72. The Court also 
subsequently granted Ms. Robertson’s request for an extra month to prepare and file her 
Amended Complaint. See D.E. 75. Ms. Robertson has now been afforded a full opportunity to 
defend her Amended Complaint from dismissal. She has received abundant due process and 
opportunities to be heard. See Jacobsen v. Filler, 790 F.2d 1362, 1364 (9" Cir. 1986) (pro se 
parties not entitled to be “treated more favorably” than other litigants); Ghazali v. Moran, 46 
F.3d 52, 54 (9 Cir. 1995) (pro se litigants are “bound by the rules of procedure”). 

Further, Ms. Robertson’s “due process” criticism appears to be based upon an incorrect 
premise. She asserts that the Court’s Order on her motion for reconsideration or clarification 
(D.E. 80) did not adequately address whether her daughter, Ercell Fleurima, could join the 
action. D.E. 84, p. 2. However, as the Court explained in its Order on the motion to dismiss Ms. 


Robertson’s original Complaint, any such request was rendered moot by the opportunity to 
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amend the Complaint. See D.E. 72, p.2n.3. In any event, neither the Amended Complaint nor 
Ms. Robertson’s opposition to Defendants’ Motion to Dismiss suggests that Ms. Fleurima has 
any personal claim that she could possibly assert. See D.E. 81, p.5n.3. Rather, Ms. Robertson 
persists with her position that she and/or Ms. Fleurima can proceed in a representative capacity 
as a “traditional authority” of an unrecognized Miskutu government-in-exile. See D.E. 84, pp. 5- 
6. The Court has already rejected that argument. See generally D.E. 72, p. 6 - 7 (Court 
concluding that the core of Plaintiffs case is not the redress of particular wrongs against 
individuals, but rather a request to adjudicate 200 years of relations between the Miskitu people 
and various sovereign governments, which is not justiciable in a United States court). 

Ms. Robertson’s opposition does not mount a serious effort to defend her Amended 
Complaint or to argue that it asserts justiciable claims or otherwise complies with the Court’s 
previous instructions. She has instead resorted to a desperate attempt to accuse this Court and 
the Defendants of misconduct. See D.E. 82 (Plaintiff's Motion for Sanctions). At this point, 


dismissal of this action with prejudice is warranted. 


Dated: September 22, 2017 By: /s/ Philip C. Swain 


Philip C. Swain (CA Bar No. 150,322) 
Andrew Z. Schwartz (pro hac vice) 
FOLEY HOAG LLP 

155 Seaport Boulevard 

Boston, Massachusetts 02210-2600 
Telephone: 617-832-1000 

Facsimile: 617-832-7000 


Christopher A. Nedeau (SBN 81297) 
NEDEAU LAW FIRM 

154 Baker Street 

San Francisco, CA 94117 

cnedeau @nedeaulaw.net 

Telephone: 415-516-4010 


Attorneys for Defendants 
Republic of Nicaragua, Daniel Ortega, Rosario 
Murillo, and the Sandinista Party 
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IL Requested Relief 

Pursuant to Civil Local Rules 7-11 and 16-2(d), Defendants the Republic of Nicaragua, 
Daniel Ortega, Rosario Murillo, and the Sandinista Party (collectively, “Defendants”) hereby 
move for administrative relief to continue the Initial Case Management Conference until after the 
Defendants’ pending Motion to Dismiss the Amended Complaint is decided. 

Based on the order issued by this Court on July 13, 2017 (Docket Entry (“D.E.”) 75), the 
Initial Case Management Conference was continued to October 12, 2017, at 2:00 p.m., and the 
Case Management Statement would be due by October 3, 2017. 

On August 22, 2017, Plaintiff Josephenie E. Robertson filed an Amended Complaint. On 
September 5, 2017, Defendants moved to dismiss the Amended Complaint based on the same 
grounds on which the Court had dismissed her original Complaint, that is, that the Amended 
Complaint again seeks to litigate non-justiciable issues, as well as on other previously asserted 
grounds, including lack of subject matter jurisdiction under the Foreign Sovereign Immunities 
Act, lack of personal jurisdiction, improper venue, and improper service. See D.E. 81. The 
Plaintiff filed her opposition to that Motion on September 11, 2017 (D.E. 84), and Defendants 
have today filed their brief in reply to Plaintiff's opposition. D.E. 87. Thus, the Motion to 
Dismiss the Amended Complaint is fully briefed, and the designated hearing date for that Motion 
is October 12, 2017, which is the same date currently scheduled for the Initial Case Management 
Conference. 

Accordingly, Defendants request that the Initial Case Management Conference be 
postponed until after their Motion to Dismiss is decided. 

Il. Discussion 


Because Defendants’ pending Motion to Dismiss the Amended Complaint raises grounds 
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for dismissal that are dispositive of this action, proceeding with the Initial Case Management 
Conference, before the the Motion to Dismiss isresolved, would result in a waste of the Court’s 
and the parties’ resources. 

Counsel for Defendants have attempted to confer with Plaintiff concerning this 
administrative Motion, but as of the date hereof, we have not received a response from her to our 
request that the parties stipulate to the requested continuance. See Swain Decl. in Support of 
Motion for Administrative Relief to Continue Initial Case Management Conference, { 3. 
Because the Plaintiff previously opposed a similar request for a stipulated continuance of the 
Initial Case Management Conference when the Defendants’ motion to dismiss the original 
complaint was pending (see D.E. 37), the Court continued the previously scheduled Initial Case 
Management Conference in essentially the same circumstances (see D.E. 41), and the parties 
would soon need to begin preparation of a Case Management Statement, the Defendants believe 
it is appropriate to seek a continuance through this Motion for Administrative Relief. 

I. CONCLUSION 
For the foregoing reasons, Defendants respectfully request that this Motion for Administrative 
Relief for Continuance of the Initial Case Management Conference be granted, and that the 
Court continue the conference currently scheduled for October 12, 2017 to a later date that will 


enable the Court to decide the pending Motion to Dismiss before that date. 
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Dated: 


September 22, 2017 


Respectfully submitted, 


By: /s/ Philip C. Swain 


Philip C. Swain (SBN 150322) 
Andrew Z. Schwartz (pro hac vice) 
FOLEY HOAG LLP 
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Boston, Massachusetts 02210-2600 
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MOTION OF DEFEENDANTS REPUBLIC OF NICARAGUA, DANIEL ORTEGA, ROSARIO MURILLO, AND 


SANDINISTA PARTY FOR ADMINISTRATIVE RELIEF TO CONTINUE INITIAL CASE MANAGEMENT 
CONFERENCE -- CASE NO. 3:17-CV-00852-JST 
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UNITED STATES COURT OF APPEAL 
FOR THE NINTH CIRCUIT 


Rev. Josephenie E. Robertson, M.T.T. 9" Circuit Case No. 17-17156 
Appellant, 
Originating Court Case No. 3:17-cv-00852-JST 
VS. 


The Republic of Nicaragua, et al, 
Appellee(s). 


APPELLANT’S INFORMAL BRIEF 
(attach additional sheets as necessary) 


1. Jurisdiction 
a. Timeliness of Appeal: 


(1) Date of entry of judgment or order of originating court: 06 October 2017 

(11) Date of service of any motion made after judgment (other than for fees and 
costs): Not Applicable 

(iii) | Date of entry of order deciding motion: Not Applicable 

(iv) Date of Notice of appeal filed: 19 October 2017 

(v) For prisoners, date you gave notice of appeal to prison authorities: Not 
Applicable 
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2. What are the facts of your case? 
The plaintiffs rely on the supportive facts in the following international treaties: 


A. The United States and Great Britain signed a “compromise” treaty entitled the Clayton- 
Bulwer Treaty on April 19", 1850 regarding the Miskitu Coast. In the express and explicit 
text' of this Treaty the United States, by the very wording of the treaty, recognized the Miskitu 
(Mosquito) as a sovereign entity along with Costa Rica, Nicaragua and Central America, without 


any form of Nicaraguan approval.” 


B. Article 1 - The governments of the United States and Great Britain hereby declare, that neither 
the one nor the other will ever obtain or maintain for itself any exclusive control over the said 
ship canal; agreeing that neither will ever erect or maintain any fortifications commanding the 
same or in the vicinity thereof, or occupy, or fortify, or colonize, or assume or exercise any 
dominion over Nicaragua, Costa Rica, the Mosquito coast, or any part of Central America; nor 
will either make use of any protection which either affords or may afford, or any alliance which 
either teas or may have, to or with any State or people, for the purpose of erecting or maintaining 
any such fortifications, or of occupying, fortifying, or colonizing Nicaragua, Costa Rica, the 
Mosquito coast, or any part of Central America, or of assuming or exercising dominion over the 
same; nor will the United States or Great Britain take advantage of any intimacy, or use any 
alliance, connection, or influence that either may possess, with any State or government through 
whose territory the said canal may pass, for the purpose of acquiring or holding, directly or 
indirectly, for the citizens or subjects of the one, any rights or advantages in regard to commerce 
or navigation through the said canal which shall not be offered on the same terms to the citizens 


or subjects of the other. 


C. The interpretation of this clause became the subject of a bitter dispute between the two 
governments.’ The United States held that the pledge not to “occupy” required renunciation 


on Britain’s part of certain interests, viz., a protectorate over the Mosquito Coast, a settlement 


' http://avalon.law.yale.edu/19th_century/br1850.asp 

* See Knox-Castro Treaty - https://history. libraries. wsu.edu/wp-content/uploads/wp-post-to-pdf-enhanced- 
cache/8/nicaragua-and-the-united-states-the-knox-castro-treaty.pdf 

* https://www. britannica.com/event/Clayton-Bulwer-Treaty 
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in British Honduras and the Bay Islands. Britain’s counter-position on these matters was that the 


treaty recognized the status quo. 


D. Under the terms of The Treaty of Managua’ between Nicaragua and Great Britain, entered 
into on 28 January 1860 and Arbitration occurring as to the Award as to the interpretation of the 
Treaty of Managua between the United Kingdom and Nicaragua 2 July 1881 VOLUME XXVIII 
pp. 167-184 afforded “self-government” of the Miskitu Natives defined in pertinent part: 


E. “Self-governing territory — self-governance of Mosquito Indians deeply rooted in history — 
territory never under full foreign sovereignty but only under a protectorate status — foreign affairs 
not included in the self-governance — optional right to agree to full incorporation into Nicaragua 
— exclusive and full legislative and administrative system proper to the territory — exclusive 
economic rights on natural resources and to grant commission for their acquisition and 
exploitation — exclusive rights to regulate trade and to levy duties — prohibition of interferences 
from the government of Nicaragua or its Commissioner — termination of presidential decrees of 


Nicaragua in contradiction with the self-governing status.” 


F. The Hay-Pauncefote Treaty of 18 November 1901 nullified the Clayton—Bulwer Treaty of 


1850 and gave the United States the right to create and control a canal across the Central 
American isthmus to connect the Pacific Ocean and the Atlantic Ocean. In the Clayton—Bulwer 
Treaty, both nations had renounced building such a canal under the sole control of one nation. 
The two nations appear to have no further interest nor mentioned a change in the political status 
quo of the Mosquito Coast due to the decision to build a canal in Panama. However, Sir Edward 
Grey, the British Foreign Secretary, lodged a formal protest on December 9, 1901 and declared 
that "while the Hay—Pauncefote Treaty left the United States free to build and protect the canal, it 
expressly maintained the principle of Article VII of the Clayton—Bulwer Treaty of 1850, 
guaranteeing to England the use of the canal on a complete equality with the United States of 


Sn Ae 
America." 


* Registered and Published under Article 102 United Nations as an official international treaty 
- http://legal.un.org/riaa/cases/vol_ XX VIII/167-184.pdf - Treaty of Managua 
* https://en.wikipedia.org/wiki/Hay%E2%80%93Pauncefote_Treaty#Final_treaty 
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G. In 1894, Nicaraguan Rigoberto Cabezas led a campaign to forcibly annex the reserve and on 
20 November 1894, after the Miskitu were enjoying almost complete autonomy for fourteen 
years, their territory formally became incorporated into that of the republic of Nicaragua by 
Nicaraguan president José Santos Zelaya. The Nicaraguans burned or destroyed all historical 
records and divided the Miskitu territory into 3 districts, two autonomous for the Miskitu people 
while seizing the San Juan river region for themselves in hope of creating a future inter-oceanic 
canal.° The Miskitu people desperately sent a petition for intervention and protection by Great 
Britain.’ The British sent a warship to rescue the hereditary Miskitu Chief (King) Robert Henry 


Clarence and two hundred Miskitu refugees.* 


H. On April 19, 1905, Nicaragua and Great Britain signed the Altamirano-Harrison Treaty 
where England recognized Nicaragua’s full sovereignty over the former British Protectorate on 
the Miskito Territory. Nicaragua, in consideration to the protectorate exercised by England upon 
the Miskitos, exempted them for 50 years from military service, payment of personal and 
property taxes, and allowed the former Miskito King Robert Henry Clarence to reside in the 


Republic under the protection of Nicaraguan laws.’ 


I. Article 3 sections b, c and e, of the Treaty states: b. The Government shall allow the Indians 
to live in their villages in enjoyment of the concession granted under this Convention, and in 
accordance with their own customs, insofar as they are not contrary to the laws of the country 
and public morality. ec. The Government of Nicaragua shall grant them a period of two years to 
legalize their rights to the property they have acquired in conformity with the provisions that 
governed the reserve prior to 1894. The Government shall not charge for their lands or for the 


concession of titles. For that purpose, titles that were owned by the Indians and Creoles prior to 


° https://en.wikipedia.org/wiki/Mosquito_Coast#Renewed_British presence 
Thttps://books.google.com.ph/books?id=BKxX YOQmZjAC&pg=PA37&lpg=PA37 &dq=1894+nicaraguatannexes& 
source=bl&ots=ubwe2 W3 YON&sig=YoFOsRV5_R1IpFHdSTXj2gc64Rqo&hl=en&sa=X&ved=O0ahUKEwj VngPa8- 
LYAhWCJZQKHZVvDIcQ6AEIODAD#v=onepage&q=1894%20nicaragua%20annexes&f=false — “We will be in 
the hands of a government and people who have not the slightest interests, sympathy, or good feeling for the 
inhabitants of the Mosquito Reservation; and as our manners, customs, religion, laws and language are not in accord, 
there can never be a unity. We most respectfully beg...your Majesty . . . to take back under your protection the 
Mosquito nation and people, so that we may become a people of your Majesty’s Empire” — Petition to Queen 
Victoria, submitted by residents of Bluefields, March 8" 1894. 

* https://en.wikipedia.org/wiki/Robert_Henry Clarence 

° Eduardo Pérez Valle, Expediente de Campos Azules. Historia de en sus Documentos (Managua: 1978) pp. 268- 
269. 
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1894 shall be renewed in conformity with the law; and where such titles do not exist, the 
Government shall give each family eight squares of property in their place of residence. e. 
Should any Miskito or Creole Indian prove that the property he owned in accordance with the 
provisions in force prior to 1894 has been revoked or adjudicated to another person, the 
Government shall compensate him by granting him idle land of like value, as close to his place 


; : 10 11 
of residence as possible. 


J. Since that time as show by the aforementioned Knox-Castro Treaty between the United States 
and Nicaragua, the United States has interceded from 1914 to the 1980’s in Nicaraguan affairs, 
as well as sending troops into the Miskitu territories to protect Americans. We as plaintiffs have 
provided evidence regarding President Ronald Reagan’s intervention on our behalf providing 
military arms in order to defend ourselves, as well as stating that the “cease fire” or end of the 
Nicaraguan “civil war” had many loop holes. The Sandinistas refused to adhere to the status quo 
of international treaties and solely relied upon dealing with those Miskitu persons who 
entertained their communist cause by subsequently placing them in positions to represent the 
Miskitu peoples. These deviations from the international legal mode do not allude the facts of the 
treaties affording the traditional legal authorities from negotiations regarding the natural 
resources or the safety and well-being of the Miskitu peoples as the legitimate and legal 


traditional authority. 


K. Based upon the aforementioned facts, the Plaintiff Rev. Josephenie E. Robertson, M.T.T. and 
Ercell Fleurima assert that they are members of the hereditary Miskitu royal family. Between 
1955 and 1957, and after her brothers and Uncle's, who were the legitimate heirs or authorities to 
the Miskitu nation we're assassinated by orders of Somoza Government; by orders of the Council 
of Elders, the Royal families in Kuum and traditional custom she was given royal staff. Upon 
receiving the Miskitu royal staff as the traditional authority of the Miskitu people, the Rev. 
Josephenie E. Robertson, M.T.T., was seized imprisoned and under threat of death, her three 


children were seized and held hostage. She was banished and forced into exile under these 


'° Nicaraguan National Archives. Altamirano Harrison Treaty Signed in Managua, Nicaragua on 04-19-1905. 
Article 3 (Managua). 
'' See also: http://digitalassets.lib.berkeley.edu/etd/ucb/text/Zeledon_berkeley_0028E_10319.pdf 
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conditions arriving in the United States as a political refugee and never abdicating her royal 


authority. 


L. Since, 1894 each and every hereditary Miskitu royal family member under subsequent 
Nicaraguan governments has been subject to similar fates, including kidnappings and 


assassinations up to and including the government of 


Nicaragua as represented by the Defendants to deny the Miskitu people the rights to have their 


safety secured as well as benefit from the natural resources of Miskitu territories. 


M. I am known as the Matriarch of the Miskitu nation based upon my historical and legitimate 
claim of the hereditary Miskitu royal family where the “royal staff of power” was personally 
given me somewhere during the time periods between 1955 and 1957 leading to my banishment. 
To this day, I have personally and our non-profit Miskitu Government in-Exile has intricate 
fluent traditional and cultural communications in our territories with our local council of elders, 
villagers and commanders. They and our commanders provide us direct communications, videos, 
documents, and emails regarding the status of our people’s plight, attacks on our outspoken local 
villagers, Nicaraguan backlashes against our people, international concessions, and other 
atrocities against our people that include genocide. There is no cultural sensitivity provided by 
Nicaragua. 


° 


N. The notarized “power of attorney” received and presented to the lower court, from these 
“unrepresented” plaintiffs constitute over 80% of the Miskitu population. The Nicaraguan- 
Sandinista government has deceptively appointed Miskitu people to international organizations 
suggesting they are our voice, such as Mr. Wiggins our Miskitu brother, Mirna Cunningham and 
other Miskitu “Miskito-Mosquito” leaders are sent throughout the world under the disguise of 
being Miskitu representatives, while collecting honors, moneys and positions, during the 
meanwhile those they allegedly represent are dying, being raped, sequestered, molested, 
exterminated, starved, robbed and all is being destroyed and they do nothing and try to discredit 
those who help us! Our government in-exile provides humanitarian relief, medical supplies, 
food, blankets, computers, and other needs of our peoples versus receiving “nothing” from the 


Nicaraguan government. I sent my daughter Ercell to the Miskitu Autonomous regions with the 


humanitarian relief and her testimony was deprived because the Court mooted her evidence. She 
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was confronted at gun point by Nicaraguan Colonos (colonists) during her gathering of source 
documentation and assessment. She and her team pretended to be a journalist in favor of the 
Migration and covering the plight of the Colonos. At the present time of this litigation, there is 
horrible evidence of atrocities against our people perpetrated by the Sandinista government and 
their colonists (Colonos) sent into to forcible seize our people farms. They are forced from their 
homes with no compensation and nowhere to go; our natural resources are concession off to 
international companies (many of the American), the Sandinistas compel forced labour, as well 
as physically and mentally abuse our people, where our women and girls with systematic rapes 


and extrajudicial killings. 


O. The Nicaraguan-Sandinista government has deceptively appointed Miskitu people to 
international organizations suggesting they are our voice, such as Mr. Wiggins our Miskitu 
brother, Mirna Cunningham and other Miskitu “Miskito-Mosquito” leaders are sent throughout 
the world under the disguise of being Miskitu representatives, while collecting honors, moneys 
and positions, during the meanwhile those they allegedly represent are dying, being raped, 
sequestered, molested, exterminated, starved, robbed and all is being destroyed and they do 


nothing and try to discredit those who help us! 


P. Defendant Infinity Energy Resources, Inc.'? '° '* '° 


along with other American companies 
such as Noble Energy'®, are involved hundreds of millions of dollars with of concessions from 
the Defendants with absolutely no profit sharing or input in the negotiations by the traditional 
authorities of the Miskitu peoples. International companies such as HK Nicaragua Canal 
Development Investment have received $40 billion dollar tax free concessions for the inter- 
oceanic development that involves Miskitu territories. Nicaragua is selling off Miskitu gold 
mines such as in Rosita, located in the North Caribbean Autonomous Region. '’ These 


companies and others, such as HKND, Rosita Shahsa and Bonanza have international lawyers 


* https://www.energy-pedia.com/news/nicaragua/new-154267 
* http://www.marketwired.com/press-release/infinity-energy-resources-receives-strategic-proposals-from-global- 
geophysical-service-otcqb-ifny-1814064.htm 
* http://www. bnamericas.com/news/oilandgas/infinity-seeks-partners-for-nicaragua-concessions 
° https://www.state.gov/e/eb/rls/othr/ics/2013/204705.htm 
° https://en.wikipedia.org/wiki/Noble_Energy 
” https://www.centralamericadata.com/en/article/home/Gold_mine_for_sale_in Nicaragua 
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who are aware of international treaties involving the Miskitu people and their rights to participate 
in negotiations regarding their natural resources, fisheries, habitat and forests. The foreign 
multinational companies are completely aware that they are illegally negotiating with Nicaragua 
for the plunder of our territories, cultivating their riches through illegal concessions where they 
are destroying the ecology and environment that our ancestors and we their offspring cultivated 
with much respect to Nature/Earth and Humanity! These international American companies are 
making huge sums of money by the destruction, death of our people, our ecology and 


environment. This is called “blood money” because our people and natural resources are dying. 


Q. We have amended our complaint to name and identify some of the big business offenders and 
financial institutions'® involved in destroying our natural resources, forestry, and habitat under 
the most severe and extreme conditions imposed against our people. These institutions are 
making huge sums of money at the expense of our people’s suffering. We are hoping, with your 
help, through this complaint, that we can stop the funding of these deforestation and mining 
projects that harm our “Mother Earth” and our people’s livelihoods. There is explicit link 
between the Nicaraguan government, American and other international businesses including 
financial institutions, in complicity with the corporate policies who are afforded funding that 
result in the human rights abuses that are now compelled and imposed creating a situation of the 


unendurable. 


R. It is my duty as a human being, as well as one of the hereditary traditional authorities of the 
Miskitu people to represent both myself and my rights to negotiate on behalf of my people. My 
position of authority is at times psychologically devastating under the conditions of the horrible 
complaints of sufferings, murders, rapes, home burnt to the ground, lands illegally appropriated 
and given to colonists, yet I stand as a pillar seeking a peaceful solution. Then, there are my 
personal scars of being a human being, banished from my home under threats of death, my little 
child ripped from my arms, never knowing if he or my other children are still alive, tortured, or 


murdered, as my punishment for being born into a hereditary position of authority sustained 


'S The UN Global Compact is an internationally recognized strategic platform that allows engagement and 
collaboration between corporations and the UN in order to align, develop and implement policy in accordance with 
the UN goals. Global Compact focuses on four main areas, which include the environment, human rights, labour, 
and anti-corruption. More information can be found at http://www.unglobalcompact.org/. 
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under international treaties that have been registered with the United Nations. If there is some 
kind of political question, as the Court suggests, regarding my representation, it is not a question 
of United States “recognition” of my authority as a sovereign entity under international law; The 
facts are the Miskitu people are “protected” by international treaties regarding their autonomy 
and within Nicaragua versus any autonomy claims outside of the nation of Nicaragua as not 
germane. What is germane is that these international rights require traditional authorities, and 
not, rebels, commanders, or appointees by the Sandinista government who entertained a civil 
war; the right to participate and negotiate the natural resources and well-being of their people 
regarding business concessions in their territory. And, I am, that traditional authority with the 


legal right to represent my peoples. 


3. What did you ask the originating court to do (for example, award damages, give 
injunctive relief, etc.)? 


The plaintiffs asked the originating Court in this punitive case, for the following relief: 
Plaintiffs demand a jury trial on all issues so triable. 


WHEREFORE, plaintiffs respectfully request that this Court: 
(a) Certify this as a class action pursuant to Rule 23 of the Federal Rules of Civil Procedure; 


(b) Order that the undersigned attorneys are designated as class counsel, until such time as 


counsel is appointed and/or plaintiffs secure counsel; 


(c) Adjudge and decree that defendants’ conduct as described herein was in violation of 
international law, federal statutory and federal common law, and the laws of the State of 


California, U.S.A; 


(d) Enjoin and restrain defendants from continuing to exclude plaintiffs and other traditional and 
lawful representatives of the Miskitu peoples from participation in discussions and negotiations 
regarding the subject matter of this Complaint, in violation of plaintiffs’ rights under the U.N. 
Declaration on the Rights of Indigenous People to self-determination for all indigenous peoples 
and their right to participate and speak for themselves regarding all matters relating to the losses 


that they have suffered; 
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(e) Temporarily Enjoin and restrain disbursement of defendants international funds from being 
released sufficient to cover pending compensation claims trial and remedy, and outcome of this 
complaint pending a permanent injunction at trial freezing the Republic of Nicaragua 


international funds until judgment compensation is satisfied. 


(f) Award damages to the plaintiffs and Class members under the Alien Tort Statute, the Torture 
Victim Protection Act, and federal common law for the damages sustained by plaintiffs and the 
plaintiff class as a result of the violation of international law, including the Genocide Convention 


and the U.N. Declaration on the Rights of Indigenous Peoples; 


(g) Award damages to the plaintiffs and Class members for all common and state law violations, 


including Conversion and Unjust Enrichment; 


(h) Direct that the defendants conduct an accounting of the value of the lands, territories, natural 


resources, waters, livestock and other properties confiscated and taken from the Miskitu peoples; 


(i) Order that a Constructive Trust be established with regard to all lands, territories, natural 
resources, waters, livestock and other property that was looted from plaintiffs and other Class 


members, and the profits derived therefrom; 


(j) Award plaintiff(s) and other Class members punitive damages for the emotional trauma, 
suffering and pain, in an amount sufficient to punish defendants for their flagrant and outrageous 


violations of international law and to deter such future conduct; and 


(k) Award plaintiffs the costs of bringing this action, including the payment of reasonable 


attorneys’ fees; and 
(1) Grant such other and further relief as this Court deems just and proper. 
4. State the claim or claims you raised at the originating court. 


The class action allegations were amended to include Defendant Infinity Energy 
Resources, Inc., in pertinent part; To wit: 


9" Circuit Case No. 17-17156 Page 11 


CLASS ACTION ALLEGATONS” 
(h) Did the Defendant Infinity Energy Resources, Inc. knowingly conspire with the 
defendants to wilfully and maliciously deny the plaintiff(s) from negotiating and 
participating in the appropriation of their natural resources resulting in harm and injury? 
80. The claims of the named Plaintiffs are typical of the members of the Class and they 
will be able to fairly and adequately protect the interests of the Class. The named 
Plaintiffs have no interests antagonistic to the interests of other members of the Class. 
These are the following claims we raised at the originating court. 

COUNT I 

(Violations of International Law Under the Alien Tort Statute and The Torture 
Victim Protection Act of 1991, 28 U.S.C. § 1350, Federal Common Law and The 
Law of Nations) 
81. Plaintiffs repeat, reallege, annex, apply, and absorb the foregoing paragraphs of this 
Complaint as though fully set forth herein. 
82. The Republic of Nicaragua, President Ortega, the Sandinista Party’s and Infinity 
Energy Resources, Inc. horrific mistreatment of the Miskitu peoples during the 
Nicaraguan colonial period to the present day, including but not limited to the mass 
killings intended to exterminate the Miskitu peoples, the systematic rape and abuse of 
Miskitu women and girls, the taking and expropriation of lands, territories, natural 
resources, waters, livestock, and other property without compensation and in furtherance 
of said Defendant’s genocidal policies, including the December 1981 herding and 
forcibly relocation of Miskitu survivors into concentration camps, the exploitation of 
surviving Miskitu people as forced/slave laborers, and the use of Miskitu corpses and 
skulls for public display, constituted genocide under international law. 
83. In addition, The Republic of Nicaragua, as the lawful governmental authority during 
the colonial-annexation period of 1860 to 1894, is liable for aiding and abetting 
Nicaragua settlers, colonists and residents of the Miskitu Kingdom in the confiscation of 
lands, territories, natural resources, waters, livestock, and other property from the Miskitu 


peoples in violation of international law, the systematic rape of Miskitu girls and women 


'? Subject to the Court ruling that the Plaintiff has cured the deficiencies identified in the Court’s June 26", 2017 


order. 
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by said Nicaraguan civilian and military personnel, and the unlawful use of Miskitu men 
and children as forced/slave laborers. 

84. The Republic of Nicaragua, Daniel Ortega, the Sandinista Party and Infinity Energy 
Resources, Inc. are also liable to plaintiffs and the plaintiff class for its violations of the 
U.N. Declaration of the Rights of Indigenous Peoples, in that it has refused to recognize 
that the lawful representatives of the indigenous Miskitu peoples, as defined by 
international treaties and have a right to participate in negotiations relating to the 
genocidal policies and practices of the Republic of Nicaragua authorities during the 
colonial period, the defendants refusal to recognize the right to self-determination of the 
Miskitu peoples, and the refusal to even consider the issue of reparations and 
compensation to the Miskitu for the catastrophic abuses that they were forced to endure. 
85. The Republic of Nicaragua, Daniel Ortega, and the Sandinista Party are liable to the 
non-US. plaintiffs and plaintiff class members for damages under the Alien Tort Statute, 
28 U.S.C. §1350, and The Torture Victim Protection Act of 1991 (TVPA; Pub. L. 102— 
256, H.R. 2092, 106 Stat. 73, enacted March 12, 1992), in an amount to be determined at 
trial. 

86. The Republic of Nicaragua, Daniel Ortega, and the Sandinista Party are is liable to 
the U.S. plaintiffs and plaintiff class members for these violations of international law 
under federal common law, which incorporates international law, in an amount to be 
determined at trial. 


COUNT II 
(Conversion) 


87. Plaintiffs repeat, reallege, annex, apply, and absorb the allegations as set forth in the 
foregoing paragraphs of this Complaint as though fully set forth herein. 

88. The Republic of Nicaragua, Daniel Ortega, Infinity Energy Resources, Inc. and the 
Sandinista Party’s confiscation and unlawful taking of the lands, territory, natural 
resources, waters, livestock and other property of the Miskitu peoples without 
compensation constituted a conversion under common law and California state law. 

89. The Republic of Nicaragua, Daniel Ortega, Infinity Energy Resources, Inc. and the 


Sandinista aiding and abetting of the confiscation and unlawful taking of the lands, 
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territory, natural resources, waters, livestock and other property of the Miskitu peoples 
without compensation by Nicaraguan nationals, colonists and by international 
concessions to others from the colonial period to the present day constitutes a conversion 
under common law and California state law. 

90. As a result, plaintiffs and all Miskitu members of the Class were deprived of their 
property, lands, territories, natural resources, waters, livestock and its use and 
enjoyments, and any interest and provides which could have been earned thereon. 

91 As a result, the plaintiff(s) and all Miskitu members of the Class suffered conditions of 
captivity that were characterized by torture, psychological torment, threats of execution, 
prolonged and intentional disregard for her well-being in which she faced threats of dire 
consequences for herself and child who was held captive for not cooperating in 
attempting to exercise her rights as the lawful traditional authority as her people’s 
custodian and right to negotiate or compelled to leave her nation and people. 

92. The Republic of Nicaragua, Daniel Ortega, and the Sandinista Party are liable to the 
plaintiffs and plaintiff class for such damages in an amount to be determined at trial. 

93. Plaintiffs and other Class members are also entitled to the return of the assets and 
property that was looted and confiscated directly by the defendant, or which was aided 
and abetted by the defendant, in an amount to be determined at trial. 


COUNT III 
(Unjust Enrichment) 


94. Plaintiffs repeat, reallege, annex, apply, and absorb the allegations as set forth in the 
foregoing paragraphs of this Complaint as though fully set forth herein. 

95. By its seizure, international concessions, use and retention of the property, natural 
resources, waters, livestock looted from the plaintiffs and Class members, through its 
aiding and abetting of others to convert plaintiffs’ property, natural resources, waters, 
livestock and by its refusal and failure to return said looted assets to their rightful owners, 
defendants improperly deprived plaintiffs and other Class members of their property. 

96. Areas Awarded for Oil Exploration and Exploitation Caribbean Offshore of 
Nicaragua: 13 657 km2 - 3 325 km2 2 268 km2 unlawfully appropriated for Infinity 


9" Circuit Case No. 17-17156 Page 14 


Energy Resources, Inc. The Defendant’s business websites”? indicated, “Introduction 
Petroleum Potential in Nicaragua is documented by oil and gas indications and also by 
existence of good traps in both margins. This makes the potential good to attract the 
investment of the petroleum industry. The exploration activities are regulated by the Law 
286, “Ley Especial de Exploracion y Explotacién de Hidrocarburos” and its regulation, 
Decree No.43-98, and also by other laws and norms relative with exploration activities.” 
There is no mention of participation in the negotiations with the Miskitu traditional 
authorities. 

97. The Defendants at this very moment of litigation, in an attempt to avoid liability to 
the plaintiff and deceive the world, to assure complicity with the Sandinista government, 
in that they have presently installed a new “king of the Miskitu nation” who is literally a 
“pretender to the Miskitu “throne” on June 18", 2017 namely, (The King of the oompa 
loompas - Hector Williams Padilla). 

98. Plaintiffs and other Class members are therefore entitled to recover damages in an 
amount to be determined at trial. 


COUNT IV 
(Accounting) 


99. Plaintiffs repeat, reallege, annex, apply, and absorb the allegations set forth in the 
foregoing paragraphs of this Complaint as though fully set forth herein. 

100. Plaintiffs and Plaintiff class members are entitled to an accounting from the 
Republic of Nicaragua, Daniel Ortega, Infinity Energy Resources, Inc. and the Sandinista 
Party for the losses that they suffered for the confiscation of their lands, territories, 
waters, natural resources, livestock and other properties in violation of international law. 


COUNT V 
(Declaratory Judgment) 


101. Plaintiffs repeat, reallege, annex, apply, and absorb the allegations set forth in the 
foregoing paragraphs of this Complaint as though fully set forth herein. 


* http://slideplayer.com/slide/2812984/ - http://www.otcmarkets.com/stock/IFNY/profile - 
http://www.rigzone.com/news/oil_gas/a/34314/Infinity Engages Advisor to Explore Options for Nicaragua Con 
cessions 


9" Circuit Case No. 17-17156 Page 15 


102. Plaintiffs and Plaintiff class members are entitled to an Order declaring that 
defendant’s exclusion of Plaintiffs, as the legitimate and lawful representatives of the 
Miskitu indigenous peoples, from current negotiations regarding the subject matter of this 
Complaint, is a violation of Plaintiffs’ rights under international law, including the U.N. 


Declaration on the Rights of Indigenous People. 


5. What issues are you raising on appeal? What do you think the originating court did 
wrong? 

A. The Court erred by not affording Judicial Clarification regarding Plaintiff Ercell Fleurima 
clarification and the right to proceed In Propria Persona. The Court granted Plaintiff Ercell 
Fleurima the right to proceed in this matter as self represented and acknowledged her as a 
traditional authority to speak on behalf of native Miskitu peoples.’ The Court issued an Order on 
June 26", 2017 to Dismiss” with the right for the Plaintiff Josephenie to amend her complaint 
but did not afford Plaintiff Ercell Fleurima the right to amend or proceed in the complaint 


without clarification of an order contrary to the findings in open court. 


B. The Court erred in not providing the Appointment of Counsel to the Plaintiffs to assure 
proper due process under extraordinary circumstances. The Plaintiffs filed a “Plaintiff's 
Opposition Defendant’s May 10", 2017 Court letter with respect to a letter from Christopher A. 
Nedeau to William Noble, the Courtroom Deputy to the Honorable Judge Jon S. Tigar citing 
inappropriate method of contact with the court. The letter was attached as Exhibit A. 


1. Mr. Noble, on May 11", 2017 sent an email to Plaintiff Ercell Fleurima that requests to 


the Court should be made via filing on the docket and not via email. 


2. The natural conclusion elicited from this latter communication is that the counsellors for 
the defense are afforded contact with the Court via Mr. Noble, but the Plaintiffs are not afforded 


this equal ability to do so. 


*! See Oral Argument transcripts of June 8, 2017. 

* Page 2 Footnote 3 — On June 8, 2017, Plaintiff made a motion to add a Co-Defendant as Self-Represented. ECF 
No. 66. The Court construes this filing as a motion to amend the complaint. See Fed. R. Civ. P. 15(a)(1) and (2). 
This motion is denied as moot, sa the Court grants Defendants motion to dismiss with leave to amend. 
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C. The Court further erred in not providing sanctions against the defendants. Just prior to the 
Court’s October 6". 2017 Order, on or about September o5%. 2017 the Plaintiffs filed “Plaintiff s 
Non-Opposition To Defendant’s Motion For Continuance” which memorializes some disturbing 
information that we just became aware of regarding our case and events “behind the scenes” by a 
Mr. Armstrong Wiggins who is a Sandinista appointed representative of Indian Law Center in 


Washington, D.C. including but not limited to: 


1. One of the Miskitu Royal family members was assaulted after several conversations with 
Mr. Wiggins that were recorded and with written testimony submitted to the U.S. District 
Court, as exhibits where Mr. Wiggins indicated a. That he alone represented the Miskitu 
people. b. That he was in contact with the court and controlled everything. c. That the case 
would be dismissed. 

2. Please take Judicial Notice that the judgment filed was a “Clerk’s Judgment” and 
signed by William Noble, the Deputy Clerk that very same day, October 6", 2017. 


D. The Court in its October 6", 2017 erroneously denied sanctions against the defendants citing 


that he (Judge Jon S. Tigar) had no communications with Armstrong Wiggins. 


1. It is a natural conclusion of the Plaintiffs that although, Judge Tigar may indeed not have 
had direct contact with Mr. Wiggins, his response does not answer and alludes the preponderance 
of the evidence that there was inappropriate contact during crucial times of due process, in a 
similar manner where the Defense Counsel freely contacted the Deputy Clerk William Noble and 
the Plaintiff concerns should have been investigated or that counsel should have been appointed 


to assure due process. 


2. It quite evident that conspirators need not know the full plan of a conspiracy. Actors drop 
in and actors drop out. Defendant Daniel Ortega pays the defense counsellors their wages. He 
also politically appointed Armstrong Wiggins to obstruct native Miskitu rights in favour of 
Nicaragua. There is admitted “ex parte” communication between the conspirators and the court. 
The error of the Court, is that the Court itself should have addressed and investigated just exactly 
“who” in the court was contacted rather than deny personal involvement. The Court should have 


sought out additional fact findings under Fed.R.Civ.P. 52(b). 
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3. The facts are that the Plaintiffs denied a U.S. District Court request for a Magistrate to hear 
this complaint. Now why on Earth would this Honorable Court afford a “clerk” to enter 
judgment unless their act was to remove the Court from the liability of a knowingly wrongful 


decision? 


E. The Court erred by not affording the plaintiffs’ right to amend the complaint to add Infinity 
Energy Resources, Inc. The Court files indicate that Infinity Energy Resources, Inc. represented 
by Stanton E. Ross, CEO was properly served a summons and complaint to this case by the 
U.S. Marshall Service on August 25th, 2017.” The Court records indicated that the proof of 
service was filed by the Clerk of the Court on October 5", 2017 the day before’* the United 
States District Court Judge Jon S. Tigar signed his Order Granting Motion to Dismiss, Denying 
Motion for Sanctions, and Denying Motion “For Judicial Clarification” where he directed a 
“clerk” to enter judgment and close the file. The Court omits the fact that there is an almost two 
month delay in the filing of Infinity Energy Resources, Inc being properly served, yet failed to 


answer the complaint. 


1. Defendant Infinity Energy Resources, Inc.” *°is a United States based company seeking to 
y gy 


reap billions of dollars via Defendant Republic of Nicaragua from the natural resources of the 
Miskitu coast by laundering their profits in the United States without any benefits or direct 
negotiations afforded to the Miskitu peoples. 


2. Defendant Infinity Energy Resources, Inc. has been identified by the Plaintiffs as one of the 
big business offenders and financial institutions involved in destroying our natural resources, 
forestry, and habitat under the most severe and extreme conditions imposed against our people. 
This American company is making huge sums of money at the expense of our people’s suffering. 
We seek punitive relief to stop the funding of their deforestation and mining projects that harm 


our “Mother Earth” and our people’s livelihoods. There is explicit link between the Nicaraguan 


°3 USDC Order dated October 6", 2017 Page 2 Line 12 & 13: “Id. 945. Infinity has not yet been served and has not 
made an appearance in this lawsuit. “ 

** Case 3:17-cv-00852-JST Document 94 Filed 10/05/17 

*> https://www.energy-pedia.com/news/nicaragua/infinity-energy-resources-and-nicaraguan-govt-finalize-offshore- 
oil-and-gas-concession-contracts-(update) 

°° https://www.rigzone.com/news/company/infinity energy resources, inc-3116/ 
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government, in complicity with the corporate policies who are afforded funding that results in 
the human rights abuses that are now compelled and imposed creating a situation of the 
unendurable atrocities including but not limited to, extrajudicial killings, torture, illegal seizures 
of farms, forced relocations, Miskitu women and girls raped, deprivation of medicine and 


medical supplies. . 


3. It is a natural conclusion that Defendant Infinity Energy Resources, Inc. failed to make an 
appearance, knowingly that there is sufficient evidence against their conduct requiring an 
answer, because they were told prior to any judicial decision that the plaintiff's complaint was 
going to be quashed and that the almost two month delay by the Clerk’s office for filing proper 


service of the complaint and summons was prejudicially withheld from the Court on that basis. 


F. The lower Court erred”’ **in its interpretation of Russell v. United States 308 F.2d 78,79 (9" 
Cir. 1962) when it remarked, “A litigant appearing In Propria Persona has no authority to 
represent anyone other than themself.’”’’ With respect to “class action” the plaintiff’s motion 


° 30 31 
was granted in part. 


1. In Pitts v. Terrible Herbst, Inc., 653 F.3d 1081 (9th Cir. 2011), the Court ruled that the 


Ninth Circuit held that in a putative class action, an unaccepted offer of judgment for the full 
amount of the named plaintiffs individual claim does not moot the class action even if the offer 
is made before the named plaintiff files a motion for class certification. The held the previous 
court analysis was not correct and there are indeed conditions where the plaintiffs may maintain 


a purported class action, or bring claims on behalf of other unrepresented plaintiffs. 


2. The Plaintiffs in the instant case are in a similar position as those in the aforementioned 
case citations. In amending our complaint, we believe we had cured the criteria to meet a class 


action suit under. 


*7 https://www.aafesshiftdifferentialsettlement.com/ 

** https://casetext.com/case/russell-v-united-states-66 

°°? Case 3:17-cv-00852-JST Document 72 Filed 06/26/17 Page 3 Lines 4 & 5. 

*° The higher Court subsequently Ordered Certifying Class and Appointing Class Counsel: 
https://casetext.com/case/russell-v-united-states-66 

* https://cases.justia.com/federal/appellate-courts/cafc/10-1498/10-149811-1230-2011-12-01.pdf?ts=1411171522 
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3. By amending our complaint, the plaintiffs rightfully added Defendant Infinity Energy 
Resources, Inc. a U.S. company doing business with the other defendants, which clearly added 


claims that add additional “touches” for the U.S. court considerations. 


4. We provided documents from Miskitu government officials under Nicaraguan authorities 


recognizing the Plaintiff as a member of the Miskitu royal family. 


5. We provided international treaties signed and agreed to by the United States and Great 
Britain recognizing the rights of the “traditional authorities” of the Miskitu people having the 
right to be included in decisions and negotiations on behalf of their people with respect to 


“natural resources” and the well-being of the Miskitu peoples. 


6. We provided excerpts from public speeches by former President Ronald Reagan 
recognizing the Miskitu people’s right to self-government, affording them arms to defend 
themselves as well as citing that there were many “loopholes” in the peace treaty such as the 
parties involved in the peace accord not returning the original civilian “traditional authorities” 
(royal family) to participate in the negotiations versus Miskitu commanders allied with the 


Sandinista rebels. 


7. The plaintiffs secured and provided the Court with “power of attorney” from other 
Miskitu traditional authorities and commanders authorizing the plaintiffs to proceed on their 


behalf. 


8. The plaintiffs made the Court aware with photographic and testimonial evidence that the 


aulnck tack 7 . ‘ 39.°33 
defendants were committing atrocities in a river of human rights abuses 


against the Miskitu 
peoples before and throughout the due process of this complaint that has clearly flooded over the 


banks of a “political doctrine question” in this punitive class action lawsuit. 


9. If this Honourable Court would review the Congressional Records of September 1“, 1789 


when our Forefathers argued and debated the explicit and express language of the Constitution, it 


** http://www.aljazeera.com/indepth/features/2017/02/nicaragua-bloody-conflict-indigenous-land- 
1702061 14438236.html 

°° http://www.occupy.com/article/indigenous-people-killed-crisis-erupting-nicaraguan- 
coast#sthash. VzL9XW9X.dpbs 
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was their decisions to afford the right to counsel and self-representation. They chose not to 
ordain “attorneys” as an exclusive class of people to entertain litigation on behalf of the people’s 
rights — indeed all rights in petitioning the government for redress. Whether the Congress, or 
those whom condone or are complicit in doing violence against Constitutional rights via 
“statutes” that do not meet the standards of the express and explicit Constitutional amendments 
are committing “treason” against the Constitution. Unless those “statutes” afford everyone full 
and equal implementation. Justice Joseph Bradley in Boyd v. United States, 116, U.S. 616, 635 
(1886) once warned, “It may be that it is the obnoxious thing in its mildest and least repulsive 
form; but illegitimate and unconstitutional practices get their first footing in that way, namely, by 
silent approaches and slight deviations from the legal modes of procedure.” — In this instant case, 
“attorney’s” who were denied “exclusive” privileges and denied “ordination” to exclusively 
represent citizens of the United States have found a “foothold” to do just that before a “neutral” 
tribunal, who cannot determine the probability of who will or will not prevail in litigation. In 
compliance with the Constitution right, it should be this Court’s natural conclusion that either a 
case requiring an “attorney” such as in class actions, then too, their “expertise” should be 
appointed to all “class action” litigants or as long as a person proceedings in Propria persona 
complies on an equal basis the standards of the court, they should not be denied this right, 
without exception to assure compliance with Constitutional law. As the process now stands, this 
statute requiring an “attorney” for class action where the “neutral” tribunal violates the neutrality 
by predetermining success, then affording the appointment of counsel, an attorney, solely for the 
purpose of diverting funds into a non-constitutionally ordained entity for their profit with a 
portion of the proceeds. In effect, the statute’s purpose is to create employment for attorneys 
over the rights of a person exercising their right to self representation or acting as a “counsel” to 


a class group. 


10. In most instances of legal proceedings there is indeed ample authorities that require the 


1” 34 


“assistance of counse In the extraordinary circumstances of this matter, the plaintiffs have 


** The Estate of MARJORY D. SHARP, by and through her Personal Representative, JEFFERY SHARP, Plaintiff, 
v. CAROL CALLAHAN, OREGON CASCADES WEST COUNCIL of GOVERNMENTS, SAMARITAN 
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provided sufficient evidence to the Court that the Rev. Josephenie E. Robertson, M.T.T. is a 
sovereign traditional authority of the Miskitu people, who has provided a notarized “power of 
attorney” from Miskitu Commanders, the Miskitu Council of Elders, and other prestigious 
Miskitu peoples recognizing both her sovereign traditional authority to seek redress on her behalf 
as the trustee, guardian, and representative of the Miskitu peoples welfare, natural resources, and 
civil rights. In this context, her personal rights to participate in negotiations with American 
businesses reaping financial gain from the natural resources of her people that also have an 


impact on their welfare can be clearly determined as a natural conclusion by the Court.*° 


11. Therefore, it is our contentions, that the lower court err is not fully implementing the 
partial motions to grant the assistance of counsel to the plaintiff as well as her daughter Ercell 
Fleurima whom is also identified as a member of the royal family, as afforded in Russell v. 
United States, supra, or in the alternative to allow the plaintiffs to proceed In Propria Persona, as 
one of their personal rights, to becomes before this Honourable Court, a sovereign of the royal 


Miskitu family — even if in exile - which also the rights of their peoples ordained as an inherent 


right by the United States and Great Britain.*° *’ ** 


12. Furthermore, the IAHRC, to which the United States is a party both recognized and 
afforded the Miskitu people to sue Nicaragua.’ The Miskitu people prevailed, however, the 


remedy was lost because Nicaragua failed to honour the Court’s findings. 


13. It is our opinion that we met the criteria of Federal Rule 23(a) with respect to our 


proposed class definition and under the circumstances of this case, to assure proper due process 


HEALTH SERVICES, INDEPENDENCE HEALTH and REHABILITATION CENTER, Defendants - United 
States District Court, D. Oregon, Eugene Division - Case No. 3:12-cv-0605-HO 

*> “an attorney must represent a personal representative before the court”. Simon v. Harford Life, Inc., 546 F.3d 661, 
664 (9th Cir.2008) 

°° http://legal.un.org/riaa/cases/vol_ XXVIII/167-184.pdf - Treaty of Managua 

>’ The Judiciary Act of 1789, Sec. 35, 1 Stat. 73, 92 (1789) provided that "in all the courts of the United States, the 
parties may plead and manage their own causes personally ..." This same language is now found in 28 U.S.C. Sec. 
1654. 

** http://avalon.law.yale.edu/19th_century/br1850.asp - The Miskitu Coast recognized as an independent state - 
Clayton—Bulwer Treaty 

*» http://www.corteidh.or.cr/docs/casos/articulos/seriec_79_ing.pdf 
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protection, if the lower court questioned the representative capacity of the plaintiffs, then the 


Court should have appointed counsel in this extraordinary matter. 


14. If a person were to compare the conduct mentioned this brief by applying laws governing 


Al 42 


conspiracy” versus a Political Doctrine Question this Court may very well conclude or ask, 


just exactly “What is a political doctrine question?” 


G. The lower court erred in its assessment of that the plaintiffs submitted authorities have no 


merit such as in the case of Rukoro, et_al. v. Federal Republic of Germany, 17-cv-00062-LTS 
(S.D.N.Y.) suggesting that they have not served the summons and complaint on the Defendants. 
That information is false. The facts are that the Federal Republic of Germany has been served 
but has failed to respond.** The Hon. Laura Taylor Swain of the U.S. District Court has 
adjourned the court conference date to October 13, 2017 at 11:00 a.m., at which time Germany 
will presumably send a legal representative to respond to plaintiffs’ well-documented claims. 
Indeed, one of the jurisdictional nexus is that The Republic of Nicaragua has properties in 
California. American companies doing business in Nicaragua, if their lawyers and Nicaraguan 
officials failed to do so; then the U.S. Department of State should have advised them of the need 
to involve and allow the direct participation of Miskitu traditional authorities in any negotiations 


that effect Miskitu autonomous regions that are protected under international treaties. 


H. The moment that the plaintiffs amended their complaint by identifying an American company 
as a defendant, in the plundering of the Miskitu territories, they cured with sufficient cause, any 


deficiency cited by the lower court. The 2013 United States Supreme Court decision in 


“” Conspiracy Laws; 18 U.S. Code § 241 - Conspiracy against rights; 18 U.S. Code § 242 - Deprivation of rights 
under color of law; 42 U.S. Code § 1985 - Conspiracy to interfere with civil rights; and 18 U.S. Code § 371. 

*! Harvard Law Review - Political Questions, Public Rights, and Sovereign Immunity - 

https://harvardlawreview. org/2016/12/political-questions-public-rights-and-sovereign-immunity/ 

” Stanford Law Review - June 1, 2002 - SECTION: No. 6, Vol. 54; Pg. 1359 - Shaw, Courtney 
https://web.archive.org/web/2006053 1 101052/http://bailey8322 1 livejournal.com/74699.html 

*® Jurisdiction over Germany for Violations of International Law in Rukoro, et al. v. Federal Republic of Germany, 
17-cv-00062-LTS (S.D.N.Y.) — Please review the recent Memorandum located on this link: 

http://nebula. wsimg.com/bc066f4903e65 fed7ca5 13b6 16640303?AccessKeyld=A60D797D29 1 E1EB012F3 &disposi 
tion=0&alloworigin=1 
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Kiobel y. Royal Dutch Petroleum Co,” saying it was presumed not to cover foreign conduct 
unless the claims sufficiently “touch and concern” the US and leaves the door open for the 


plaintiffs and/or their counsel to entertain this lawsuit. 


I. The Court erred in applying the Political Question Doctrine™ to this case. The lower court in 
its dismissal of October 6", 2017 states to the plaintiffs that the case “necessarily requires the 
judicial branch to question United States foreign policy with Nicaragua and to recognize the 
Miskitu as a sovereign people even though the United States government has not done so....”*° 
The lower Court goes on to state that the plaintiffs are “silent on whether her complaint involves 
any non-political questions.” *’ What is the “non-political” question versus the “political 
question”? The registered and arbitrated treaties are expressed explicitly that the royal family as 
the traditional family must be provided the rights of being involved in the negotiations regarding 
their peoples’ well-being and natural resources. The Miskitu traditional authorities in direct 
contravention to international treaties, recognized by the United States are not being allowed to 
sit at the table while at the least, two American companies, Noble Energy and Infinity and many 
other businesses are plundering the Miskitu coast’s natural resources including but not limited to, 
oil, gas, gold, other minerals, forests, fisheries, etc. in a conspiracy with the other Defendants, 
that is resulting in severe human rights abuses including genocide, extrajudicial killings, forced 
relocations, while this very case is proceeding through the courts. It does not matter if the 
plaintiffs who are “royalty” have been banished from their homeland and now claim they are a 
government in exile or if the members of the royal family were living in the autonomous Miskitu 
coast. The facts are they must be included into any negotiations regarding their autonomous 
wealth with emphasis that American companies are involved in the corruption, plunder and 


human rights violations. That is a very touching concern for the United States of America. 


4 Kiobel, Individually and on Behalf of her Late Husband Kiobel, et al. v. Royal Dutch Petroleum Co., et al., 
Certiorari to the United States Court of Appeals for the 2" Circuit No. 10-1491. Argued February 28, 2012— 
Reargued October 1, 2012— Decided April 17, 2013 Petitioners, Nigerian nationals residing in the United States. 

*’ Harvard Law Review - Political Questions, Public Rights, and Sovereign Immunity - 
https://harvardlawreview.org/2016/12/political-questions-public-rights-and-sovereign-immunity/ 

“° October 6, 2017 USDC Order Page 2 Lines 22 through Page 3 lines 2. 

*” October 6, 2017 USDC Order Page 3 Lines 24-25. 
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J. Anyone that knows their history, also knows that The Nuremberg trials established that all of 
humanity would be guarded by an international legal shield and that even a Head of State would 
be held criminally responsible and punished for aggression and Crimes Against Humanity. The 
right of humanitarian intervention to put a stop to Crimes Against Humanity — even by a 
sovereign against his own citizens — gradually emerged from the Nuremberg principles affirmed 
by the United Nations.** We are talking about not hundreds of millions but billions of dollars 
being plundered from the Miskitu Coast while their people are suffering horrendously under the 
Sandinista regime. The issue of autonomous sovereignty has already been resolved through 
international discourse. The traditional authorities, as in this case, are the Miskitu royal family 
who must be involved in negotiations regarding any form of business concessions with respect to 
their natural resources inside the territorial autonomous Miskitu region and how those business 


dealings and ventures impact their people. 


K. The lower Court cited Baker v. Carr in its decision to issue and order of dismissal.*” That 
opinion combined a hodgepodge of precedents into six basic categories. The first category 
indicates non-justiciability where one of the “political department[s]” has “a textually 
demonstrable constitutional” power to resolve the controversy. The opinion combined a 
hodgepodge of precedents into six basic categories. The first category indicates non-justiciability 
where one of the “political department[s]” has “a textually demonstrable constitutional” power to 
resolve the controversy. The second category deems courts incapable of resolving questions 
without “judicially discoverable and manageable standards” for doing so. Cases in the third 
category cannot be heard because they require some “initial policy determination” beyond 
judicial discretion. Deciding a case from the fourth category would “express a lack of the respect 
due coordinate branches.” In the fifth category, some “political decision already made” requires 
“unquestioning adherence” from the courts. And, finally, judgment on the sixth category of cases 


would produce “embarrassment from multifarious pronouncements” among the three branches. 


“8 https://www.roberthjackson.org/speech-and-writing/the-influence-of-the-nuremberg-trial-on-international- 
criminal-law/ 
® 369 U.S. 186 (1962). 3 Id. at 187-88, 237 
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L. None of those precedents apply to the instant case as Congress has not rescinded any 
international treaty regarding indigenous Native Americans either in the United States or the 
Americas. Therefore, the sole the only possible natural conclusions can be is that there is some 
form of corruption, complicity, bribery, money laundering or some irregularity that needs to be 
addressed in the State Department. Or, possibly the Court wishes to avoid the case with 
inappropriate reasons of “prudence” or judicial incompetence. However, the Supreme Court’s 
ultimate resolution in Zivotofsky I’? walked the line between these factions. The Court first 
confirmed the frequently invoked maxim that “the Judiciary has a responsibility to decide cases 
properly before it, even those it ‘would gladly avoid. The Court is simply being requested to 


interpret international treaties and apply those aspects to this case, which is what courts do. 


M. Professors Alexander Bickel and Herbert Wechsler famously concentrated academic debate 


S1o5 


on just “how ‘principled’ use of the doctrine must be.”’” Within this debate, virtually every 


commentator has noted the dissonance between the political question doctrine and the judicial 
review power.” Not surprisingly, that perceived inconsistency has led some to question whether 
the doctrine actually exists at all, and argue that perhaps it shouldn’t even if it does.’ Maybe this 
Honourable Court can enlighten the plaintiffs as to the meaning and application of this 


doctrine?™* 


N. The appellants requests this Honourable Court to remedy the errors of the lower Court as 


deemed necessary and appropriate for this case to proceed. 


°° Zivotofsky I, 132 S. Ct. 1421, 1432 (2012) (Sotomayor, J., concurring in part and concurring in the judgment). 22 
Id. at 1427 (majority opinion) (quoting Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 404 (1821)). 

>! Martin H. Redish, Judicial Review and the “Political Question”, 79 NW. U. L. REV. 1031, 1031 (1985); id. at 
1031-32, 1031 n.3; see also ALEXANDER M. BICKEL, THE LEAST DANGEROUS BRANCH (1962); Herbert 
Wechsler, Toward Neutral Principles of Constitutional Law, 73 HARV. L. REV. 1 (1959). 

» See, e. g., Barkow, supra note 27, at 242. 

°? See Louis Henkin, Is There a “Political Question” Doctrine?, 85 YALE L.J. 597, 597, 600-01 (1976); Redish, 
supra note 29, at 1033; see also Barkow, supra note 27, at 267 & nn.156—57 (describing and compiling scholarly 
criticism). 

** http://law2.umkc.edu/faculty/projects/ftrials/conlaw/politicalquestions.html 
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O. Pursuant to 28 U.S. Code § 1746(2), I, the Reverend Josephenie Robertson, M.T.T., and 


Ercell Fleurima declare under penalty of perjury that we have read the aforementioned Informal 


Appeal Brief and believe it to true and faithfully correct. 


Respectfully submitted, as sewn to this__ day of January 2018. 


Ercell Fleurima Rev. Josephenie E. Robertson, M.T.T. 
In Propria Persona Matriarch of the Miskitu Nation 
1557 Jackson St. #301 

Oakland, CA 94612 - U.S.A. 

Telephone: 510.410.1144 

Email: ercell@miskitunation.org 

In Propria Persona 
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Certification of Service 


I, the Rev. Josephenie E. Robertson, M.T.T. and/or Ercell Fleurima are the Co-Plaintiffs in the 
above entitled cause. I am over the age of 18 years. On this date listed below, I mailed and/or 
delivered in person (please circle) the Original and a true copy of this INFORMAL 
APPELLATE BRIEF to the Clerk of the Ninth Circuit Court of Appeals located at 95 Seventh 
Street, San Francisco, California 94103 and mailed true copies of the Original of this pleading to 
the Defendant’s Counsellors/Parties in this matter at their respective places of practice and 


addresses as noted below, on this day of January, 2018. 


Christopher A. Nedeau, Esq. 
154 Baker Street 

San Francisco, California 94117 
Tele: 415.516.4019 

Email: cnedeau@nedeaulaw.net 
Counsel for the Defendants 


Philip C. Swain, Esq. & Andrew Schwartz, Esq. 

Foley Hoag LLP 

155 Seaport Boulevard 

Boston, Massachusetts 02210-2600 

Email: pswain@foleyhoag.com 
PCS@foleyhoag.com 

Tele: 617-832-1000 

Counsel for the Defendants 


Mr. Stanton E. Ross, President & CEO 
Infinity Energy Resources, Inc. 
11900 College Boulevard 

Overland Park, Kansas 66210 

United States 

Phone: 913-948-9512 

Email: info@ifnyoil.com 


Date: _ January, 2018 


Signature and Address of Certifier 
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JURISDICTIONAL STATEMENT 

The District Court correctly determined that it lacked jurisdiction over the 
action filed by Plaintiff Josephenie Robertson (“Robertson”) because her claims 
constitute nonjusticiable political questions. See Docket Entry (“D.E.”) 92 at 5.' 

The District Court correctly held that Robertson had “not alleged the 
particularized injury that is necessary to confer [Article III] standing” when 
dismissing Robertson’s original complaint for lack of subject matter jurisdiction. 
D.E. 72. Robertson’s amended complaint did not cure this defect. 

Defendants Republic of Nicaragua (“Nicaragua”), Daniel Ortega (“President 
Ortega’), Rosario Murillo (“Vice President Murillo’), and the Sandinista Party 
(collectively, “Defendants”) also challenged jurisdiction on other grounds, 
including lack of subject matter jurisdiction under the Foreign Sovereign 
Immunities Act, 28 U.S.C. §§ 1602 et seg. (“FSIA”’) as to Robertson’s claims 
against Nicaragua. The District Court did not reach this additional issue of subject 


matter jurisdiction. 


' Because Robertson, who is proceeding pro se, appeals on the record below 
without filing excerpts of the record, see Brief for Plaintiff-Appellant Josephenie 
E. Robertson, Fed. R. App. P. 30(f), Circuit Rule 30-1.2, citations are to the docket 
entries from the District Court action, Robertson v. The Republic of Nicaragua, et 
al., Case No. 17-cv-00852 (JST) (N.D. Cal. 2017). 
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On October 6, 2017, the District Court dismissed Robertson’s amended 
complaint without leave to amend further; the Clerk entered final judgment in 
favor of Defendants that same day. D.E. 92, 93. Robertson filed a timely notice of 
appeal on October 19, 2017. D.E. 95. This Court has appellate jurisdiction under 


28 U.S.C. § 1291. 


2B. 
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STATEMENT OF THE ISSUES 

1. Whether the District Court correctly determined that that it lacked subject 
matter jurisdiction over Robertson’s claims because they present non- 
justiciable political questions? 

2. Whether the case could have been dismissed on alternative grounds, 
including lack of standing, lack of subject matter jurisdiction under the 
FSIA, lack of personal jurisdiction, improper venue, and failure to state a 
claim upon which relief may be granted? 

3. Whether the District Court properly disposed of Robertson’s extraneous 


arguments? 
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STATEMENT OF THE CASE 

This is an appeal from the dismissal of a purported class action for alleged 
human rights violations brought pro se by Robertson in the Northern District of 
California. See D.E. 1, 72, 78, 92. In a pleading including allegations dating back 
to the 1800’s, Robertson alleged that Defendants’ unlawfully seized property and 
committed human rights abuses against the ““Miskitu people.’ As the District 
Court (Jon S. Tigar, J.) explained, “the core of the Plaintiff's complaint” is “not the 
redress of particular wrongs inflicted upon individuals, but rather a request to 
adjudicate nearly 200 years of relations between the Miskitu people and various 
sovereign governments as well as the corresponding impacts on the territorial 
integrity of the present-day Republic of Nicaragua.” D.E. 72 at 6 (internal 
quotation marks omitted). 

Robertson brought suit in her purported capacity as “the Matriarch of the 
Miskitu Nation . . . and a traditional royal representative of the Miskitu 


Government-in-Exile” and on behalf of a putative class comprised of the entire 


* Robertson attempted to add an additional defendant, Infinity Energy Resources, 
Inc., in her amended complaint, see D.E. 78, but as the District Court noted in 
dismissing that complaint, that entity had not yet been served or made an 
appearance in the lawsuit. See D.E. 92 at 2. 


> The Miskitu nation allegedly is comprised of an indigenous group of 12 tribes in 
territories situated on the Caribbean coast of Central American countries, including 
Nicaragua and Honduras. See D.E. 1, (1-2, 63. 


=A 
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Miskitu people and their descendants. See D.E. 78, 40, 62(A)-(H), 77-80. 
Neither the complaint nor the amended complaint made any allegation, however, 
that the “Miskitu Government in-Exile” has been recognized by the United States 
or any other nation, much less that the United States has recognized Robertson as 
this alleged government-in-exile’s “Matriarch” or representative. 

Defendants moved to dismiss the initial complaint on numerous grounds, 
including that it improperly asked the Court to decide political questions. After 
conducting a hearing, the District Court dismissed the complaint because it 
“necessarily requires the judicial branch to question United States foreign policy 
with Nicaragua and to recognize the Miskitu as a sovereign people even though the 
United States government has not done so” and “poses a political question over 
which the Court has no jurisdiction.” See D.E. 72 at 6,7. Judge Tigar gave 
Robertson an opportunity to amend her complaint, which she did, see D.E. 78, and 
Defendants once again moved to dismiss. 

Following further briefing, the District Court dismissed Robertson’s 
amended complaint because she failed to correct the deficiencies previously 
identified by the Court. See D.E. 92. The District Court held that “[e]ven when 
construing the complaint liberally . . . the amended complaint continues to assert 


political questions over which this Court lacks jurisdiction.” Jd. at 5. 
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The District Court properly determined that Robertson cannot sue on behalf 
of an unrecognized government and that the United States Courts cannot adjudicate 
hundreds of years of alleged political and territorial disputes between the Miskitu 
people and various governments and businesses. See D.E. 92. Accordingly, the 
District Court dismissed the case as non-justiciable. 

Procedural History 

On February 21, 2017, Robertson, individually and as the purported 
representative, officer, and matriarch of the Miskitu government in exile, along 
with eight additional named plaintiffs, filed a putative class action in the Northern 
District of California. D.E. 1. Robertson commenced this action pro se, on behalf 
of all plaintiffs and other putative class members. The same day she filed the 
complaint, Robertson asked the District Court to appoint legal counsel for her. 
D.E, 2. 

Defendants moved to dismiss, see D.E. 18, arguing, among other things: 


4] the District Court lacked subject matter jurisdiction under the 
FSIA as to plaintiffs’ claims against Nicaragua; 


{1 plaintiffs’ process as to Nicaragua was insufficient, and they 
failed to serve Nicaragua as required by the FSIA; 


{1 absent subject matter jurisdiction and service of process, the 
Court lacked personal jurisdiction over Nicaragua under the 
FSIA; 


{| venue was improper in the Northern District of California 
under 28 U.S.C. § 1391(f); 


26- 
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4] the District Court lacked personal jurisdiction over President 
Ortega, Vice President Murillo, and the Sandinista Party, none 
of whom was alleged ever to have been in California or 
committed any acts in California; 


{1 the Court lacked personal jurisdiction over President Ortega 
under head of state immunity; 


{1 the action must be dismissed as to President Ortega and Vice 
President Murillo because they were sued in their official 
governmental capacities and they are (a) immune from suit for 
acts performed in such capacities and (b) not the real party in 
interest; 


{| plaintiffs’ process as to the Sandinista Party was insufficient, 
and Plaintiffs failed to serve any of President Ortega, Vice 
President Murillo, and the Sandinista Party; 


4] plaintiffs lack standing and improperly asked the Court to 
decide political questions; and 


{| the complaint failed to establish jurisdiction and/or state a 
cause of action under any of the Alien Tort Statute, 18 U.S.C. 
§ 1350; the Torture Victims Protection Act, 18 U.S.C. § 1350 
(note); the Convention on the Prevention and Punishment of 
the Crime of Genocide; and the UN Declaration on the Rights 
of Indigenous Peoples. 


Robertson opposed the motion to dismiss, but failed to address the vast 
majority of Defendants’ arguments. D.E. 20. She contended that plaintiffs 
properly served Defendants and argued for the first time that the District Court had 
jurisdiction under 28 U.S.C. § 1605B(b), an exception to FSIA immunity for 
alleged acts of terrorism occurring in the United States. A second, substantially 
identical opposition was filed by plaintiff Ercell Hendy Twaska Fleurima. D.E. 23. 


Ms. Fleurima is Robertson’s daughter. Appellant’s Brief (“App. Br.”) at 21. 


Ege 
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Defendants filed a reply in support of their motion to dismiss, emphasizing 
the numerous grounds for dismissal that Robertson failed to address, demonstrating 
that service was improper, and explaining why the newly identified FSIA 
exception was inapplicable. D-E. 25. 

On May 25, 2017, the District Court denied Robertson’s request for 
appointment of counsel, D.E. 45, and issued an Order to Show Cause why the 
Court should not dismiss all claims except plaintiff Robertson’s individual claims 
brought on her own behalf, D.E. 46. Judge Tigar explained that Robertson, a pro 
se litigant, could not maintain a purported class action, or bring claims on behalf of 
other plaintiffs. See id. at 1. In response to the order to show cause, Robertson 
claimed that plaintiffs had vigorously sought legal representation, but were 
unsuccessful. D.E. 52 at 2. 

Judge Tigar held a hearing on Defendants’ motion to dismiss and the order 
to show cause on June 22, 2017. D.E. 70. Plaintiffs Robertson and Fleurima 
appeared and presented arguments. At the conclusion of the hearing, Judge Tigar 
took the matter under advisement and indicated he would issue a written order. 

See D.E. 99 at 23:12-15. 

On June 26, 2017, Judge Tigar granted the motion to dismiss, with leave to 

amend. D.E. 72. Judge Tigar ruled that “(1) Plaintiff Robertson cannot maintain 


this action as a class action without a lawyer; (2) her lawsuit involves a political 


28. 
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question that is not justiciable in this federal district court; and (3) she has not 
alleged the particularized injury that is necessary to confer standing.” See id. at 1. 
Judge Tigar afforded Robertson the opportunity to amend her individual claims to 
attempt to cure the deficiencies identified. 

Robertson filed an amended complaint, D.E. 78. Defendants again moved to 
dismiss, arguing that Robertson had not corrected the defects that resulted in 
dismissal of her original complaint, or overcome Defendants’ other arguments for 
dismissal. D.E. 81. 

The next day, Robertson filed a bizarre motion for sanctions, suggesting that 
an attorney named Armstrong Wiggins of the Indian Law Resource Center’s office 
in Washington, D.C., had some type of ex parte contact with the District Court. 
D.E. 82. Defendants opposed this motion. D.E. 85. 

Robertson filed an opposition to Defendants’ motion to dismiss the amended 
complaint, D.E. 84, again offering no meaningful response to Defendants’ 
arguments. Robertson instead alleged she had been deprived of due process and 
complained that the Court did not properly address whether her daughter, Ms. 
Fleurima, could join the action. See id. Defendants filed a reply in support of their 
renewed motion to dismiss. D.E. 87. 

On October 6, 2017, Judge Tigar granted Defendants’ motion to dismiss the 


amended complaint, finding that Robertson continued to assert political questions 


202 
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over which the Court lacked jurisdiction. D.E. 92. Judge Tigar also denied 
Robertson’s motion for sanctions, noting that the Court had no communications 
with Mr. Wiggins. 


This appeal followed. D.E. 95. 
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SUMMARY OF ARGUMENT 

The District Court properly dismissed this case because it presents 
nonjusticiable political questions. Robertson cannot present claims on behalf of a 
“sovernment-in-exile” that has not been recognized by the Executive Branch of the 
United States government. Nor can she litigate nearly 200 years of relations 
between the Miskitu people and various sovereign governments or challenge the 
territorial integrity of the present-day Republic of Nicaragua. Moreover, even if 
the case could not be dismissed on the political question issue alone, dismissal 
would still be required on numerous alternative grounds presented below but not 
reached by the District Court in dismissing the amended complaint. 

The District Court’s adjudication of this matter was proper. Robertson 
principally complains that the District Court declined to appoint her counsel, but 
that decision was appropriate given that Robertson did not show indigence, a 
likelihood of success on the merits, or any exceptional circumstances warranting 
the appointment of counsel. Robertson’s remaining procedural contentions are 
similarly without merit, as is her argument that the District Court erred in declining 


to order sanctions based on an imaginary conspiracy. 


-|1- 
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STANDARD OF REVIEW 

The District Court’s dismissal of Robertson’s amended complaint for lack of 
subject matter jurisdiction is subject to de novo review, as is the Court’s ruling that 
as a pro se litigant Robertson could not pursue class claims. See Prather v. AT&T, 
Inc., 847 F.3d 1097, 1102 (9th Cir. 2017); Simon v. Hartford Life and Accident Ins. 
Co., 546 F.3d 661, 663-64 (9th Cir. 2008). 

The District Court’s denial of the motion to appoint counsel in a civil case, 
denial of the motion for sanctions, and alleged refusal to allow a Robertson to add 
additional parties to the action are subject to review for abuse of discretion. See 
Palmer v. Valdez, 560 F.3d 965, 970 (9th Cir. 2009); Winterrowd v. Am. Gen. 
Annuity Ins. Co., 556 F.3d 815, 819 (9th Cir. 2009); Gabrielson v. Montgomery 


Ward & Co., 785 F.2d 762, 765 (9th Cir. 1986). 


Be 
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ARGUMENT 


I. The District Court Correctly Dismissed This Case Because It Presents 
Issues That Are Not Justiciable In A United States Court. 


The District Court correctly dismissed this case because Robertson’s claims 
present nonjusticiable political questions. The Supreme Court has long held that 
political questions, by their nature, are properly committed to the Executive 
Branch, and can never be adjudicated by the courts. See Baker v. Carr, 369 U.S. 
186, 210 (1962); Marbury v. Madison, 5 U.S. 137, 170 (1803) (Questions, in their 
nature political, or which are, by the constitution and laws, submitted to the 
executive, can never be made in this court.”). “It is axiomatic that ‘the conduct of 
foreign relations is committed by the Constitution to the political departments of 
the Federal Government; [and] that the propriety of the exercise of that power is 
not open to judicial review.’” Mingtai Fire & Marine Ins. Co. v. UPS, 177 F.3d 
1142, 1144 (9th Cir. 1999) (quoting United States v. Pink, 315 U.S. 203, 222-23 
(1942)); see also Saldana v. Occidental Petroleum Corp., 774 F.3d 544, 551 (9th 
Cir. 2014) (“The conduct of the foreign relations of our government is committed 
by the Constitution to the executive and legislative [branches] .. . .” (quoting 
Corrie v. Caterpillar, Inc., 503 F.3d 974, 982 (9th Cir. 2007))). 

Here, Robertson improperly attempted to vindicate the alleged rights of a 
purported “Miskitu Government-In-Exile” that is not alleged to ever have been 


recognized by the United States. See e.g., DE. 1, (31-41, 57, 65, 68; D.E. 78, 
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ql40, 62(A)-(H). Robertson, a resident of Oakland, California, claimed that “the 
Miskitu Kingdom autonomous government handed the royal staff” to her, such that 
she is now the “legal representative authority, custodian, guardian, and trustee of 
the Miskitu territories.” D.E. 78, 62G. She also challenges the legitimacy of a 
competing alleged government led by a “king of the Miskitu nation,” who she 
asserts is a “pretender to the Miskitu ‘throne’” and “King of the oompa loompas.” 
Id. 97. 

As the District Court explained, adjudicating this case would “necessarily 
require[] the judicial branch to question United States foreign policy with 
Nicaragua and to recognize the Miskitu as a sovereign people even through the 
United States government has not done so.” D.E. 72 at 6. The courts are neither 
equipped nor authorized to bestow such recognition upon this purported 
“sovernment-In-exile,” and cannot, therefore, adjudicate its claims. See Zivotofsky 
v. Kerry, 135 S. Ct. 2076, 2094 (2015) (“[T]he power to recognize foreign states 
resides in the President alone ....”); Mingtai, 177 F.3d at 1145 (9th Cir. 1999) 
(“[T]he Supreme Court has repeatedly held that the Constitution commits to the 
Executive Branch alone the authority to recognize, and to withdraw recognition 
from, foreign regimes.”); see also Baker, 369 U.S. at 212, 213 (explaining that 
“recognition of foreign governments so strongly defies judicial treatment that 


without executive recognition a foreign state has been called ‘a republic of whose 
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existence we know nothing’” and “it is the executive that determines a person’s 
status as representative of a foreign government’). 

Further, as the District Court explained, “the core of [Robertson’s] 
complaint” was not “the redress of particular alleged wrongs inflicted upon 
individuals, but rather a request to adjudicate nearly 200 years of relations between 
the Miskitu people and various sovereign governments, as well as the 
corresponding impacts on the territorial integrity of the present-day Republic of 
Nicaragua.” D.E. 72 at 6; see also, e.g., DE. 1, (1, 2-30, 71, 73-91, 92. The 
District Court also correctly concluded that, “[rJather than cure the deficiency 
identified in [its order dismissing the original Complaint], the new allegations [in 
the amended complaint] magnify that deficiency by underscoring that Robertson 
seeks to resolve political questions of sovereignty.” D.E. 92 at 3. Indeed, the 
amended complaint essentially recounted from Robertson’s perspective the last 
several hundred years of Nicaraguan-Miskitu history, relating to Robertson herself 
only in that she claims to have been detained and mistreated by the now-deposed 
Somoza dynasty (not the Defendants) in Nicaragua in 1957 and 1960, after which 
she emigrated to the United States. D.E. 78, (2-33, 66-68, 83. 

Whatever the policy of the United States might be towards the last two 
centuries of Miskitu history, or towards any resulting impact upon the territorial 


boundaries of the Republic of Nicaragua, the articulation of such policy is 
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committed solely to the political branches, particularly in light of the absence of 
judicially manageable standards for resolving such questions. See Mingtai, 177 
F.3d at 1145 (explaining that whether a country “is the sovereign, de jure or de 
facto, of [a territory] is a political question”); Baker, 369 U.S. at 217. As the 
District Court stated: “[Robertson] does not identify, and the Court cannot discern, 
the legal basis on which the Court could make this determination.” D-.E. 72 at 6. 

In her brief on appeal, Robertson suggests for the first time that she pleaded 
non-political questions. App. Br. at 23-25. As an initial matter, she made no such 
argument below. D.E. 92 (“Robertson’s opposition to the pending motion [to 
dismiss the amended complaint] is silent on whether her complaint involves any 
non-political questions.”). The argument is therefore waived. See Abogados v. 
AT&T, Inc., 223 F.3d 932, 937 (9th Cir. 2000). 

In any event, Robertson’s brief reinforces the political nature of her case. In 
response to the question “What are the facts of your case?”, Robertson again 
revisits the history of the Miskitu people starting in 1850, including numerous 
territorial grievances with various world governments. App. Br. at 2-6. She 
continues to assert claims in her purported capacity as “Matriarch of the Miskitu 
nation,” possessor of the “royal staff of power,” and leader of the unrecognized 
“Miskitu Government-in-Exile.” /d. at 6. Her argument is literally that the “royal 


family” should be allowed to bring claims as a sovereign “government in exile” 
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under rights granted to it under various treaties. /d. at 23. However, without 
recognition by the Executive branch of our government, the “Miskitu government- 
in-exile” is a legal nullity in the United States Courts. See Zivotofsky, 135 S. Ct. at 
2094; Mingtai, 177 F.3d at 1145; see also Baker, 369 U.S. at 212. Accordingly, 
the District Court’s order of dismissal should be affirmed. 


II. Robertson’s Other Arguments Are Without Merit. 


Robertson also appears to argue that District Court made several procedural 
errors. Each of these arguments is without merit. The District Court was 
extraordinarily patient with Robertson and gave her every opportunity to be heard, 
including an opportunity to present oral argument in response to the initial motion 
to dismiss. 

First, Robertson appears to attack the District Court’s denial of her motion to 
appoint counsel. App. Br. at 15. However, the District Court considered the 
matter twice and properly declined to appoint counsel, including because 
Robertson made no showing that she was indigent, had not shown a likelihood of 
success on the merits, and had not demonstrated exceptional circumstances 
warranting the appointment of counsel. D.E. 45, 80. The District Court did not 
abuse its discretion. See, e.g., Palmer, 560 F.3d at 970. 

Second, Robertson appears to argue that the Court refused to permit Ercell 


Fleurima, an asserted “traditional authority to speak on behalf of native Miskitu 
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peoples,” to join the amended complaint. App. Br. at 15. In reality, the motion to 
add Fleurima, D.E. 66, was pending when the District Court considered the motion 
to dismiss the original complaint and was denied as moot because the Court 
granted leave to amend (which would include adding parties, as appropriate). D.E. 
72 at 2 n.3. The amended complaint purported to join Ms. Fleurima as a co- 
plaintiff. D.E. 78 at 1 n.1. The District Court correctly held that this made no 
difference, because the amended complaint contained no allegations specific to 
Fleurima, and because “the gravamen of the case would remain a nonjusticiable 
political question regardless of the number of individual plaintiffs bringing suit.” 
D.E. 92 at 5. 

Third, Robertson contends that the District Court “erred by not affording the 
plaintiffs’ right to amend the complaint to add Infinity Energy Resources, Inc.” as 
a defendant. App. Br. at 17. However, Robertson’s amended complaint did 
purport to add this company (which undersigned counsel do not represent) as a 
defendant. D.E. 78. The District Court properly concluded that Robertson’s 
conclusory allegations regarding this entity were irrelevant to the deficiencies in 
Robertson’s claims that required their dismissal. D.E. 92 at 4-5. 

Fourth, Robertson argues that the District Court erred when it denied a 


motion for sanctions based on an alleged conspiracy between a “Mr. Armstrong 
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Wiggins” and the District Court or its staff. App. Br. at 16. The District Court 
properly denied this motion because the conspiracy was imaginary. D.E. 92 at 5-6. 
Fifth, Robertson appears to challenge the District Court’s dismissal of her 
class claims. App. Br. at 18. The District Court correctly ruled that pro se 
plaintiffs cannot maintain such claims. D.E. 72 at 2-3 (collecting cases, including 
Simon v. Hartford Life and Accident Ins. Co., 546 F.3d 661, 664 (9th Cir. 2008)). 


Ill. The Record Contains Numerous Alternative Grounds for Dismissal. 


The District Court’s judgment may also be affirmed based on the numerous 
alternative grounds raised by Defendants below. See Hamilton v. Brown, 630 F.3d 
889, 893 (9th Cir. 2011) (“We may affirm the district court on any ground 
supported by the record.”); see also D.E. 18 & 81 (motions to dismiss articulating 
numerous alternative grounds). 


A. — Robertson Lacks Standing. 


Without a class to represent, Robertson could raise only her own personal 
claims, if any, against the Defendants. See, e.g., Elk Grove Unified Sch. Dist. v. 
Newdow, 542 U.S. 1, 12 (2004). Robertson has no cognizable claims that any of 
the Defendants harmed her personally. The amended complaint’s only allegations 
concerning Robertson, as an individual plaintiff, are that the Somoza dynasty (not 
the Defendants) arrested and mistreated her nearly 60 years ago. See D.E. 78, 


{166, 67. As the District Court determined in dismissing the original complaint, 
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Robertson therefore lacks standing to pursue the claims asserted in this action. 
D.E. 72 at 1. 


B. The Court Lacks Jurisdiction Over Nicaragua Under The FSIA. 


Nicaragua is presumed immune from suit in the U.S. courts under the FSIA. 
See 28 U.S.C. §§ 1330(a), 1602 et seg.; D.E. 18 at 5-10 (citing Argentine Republic 
v. Amerada Hess Shipping Corp., 488 U.S. 428, 433 (1989), and others). Here, 
Robertson invoked the FSIA’s expropriation exception. See D.E. 78, [54-58 
(citing 28 U.S.C. §1605(a)(3)). However, that exception could not possibly apply, 
including because: (1) Robertson did not allege that any of her own property was 
expropriated; (2) Robertson alleged that the expropriated property (land, natural 
resources, etc.) is located in Nicaragua, and failed to establish the required 
connection with the United States under the first jurisdictional nexus clause of 
§ 1605(a)(3), see, e.g., Altmann v. Republic of Austria, 142 F. Supp. 2d 1187, 1202 
(C.D. Cal. 2001), aff'd, 317 F.3d 954 (9th Cir. 2002); (3) Robertson did not 
identify any “agency or instrumentality” of Nicaragua that owns or operates any 
allegedly expropriated property and, therefore, failed to satisfy the second 
jurisdictional nexus clause in § 1605(a)(3), see Gates v. Victor Fine Foods, 54 F.3d 
1457, 1462 (9th Cir. 1995), and Samantar v. Yousuf, 560 U.S. 305, 316 (2010); and 
(4) Robertson had no standing to bring claims arising from any alleged takings 


from Nicaraguan nationals, which would in any event be non-actionable “domestic 
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takings,” see, e.g., Siderman de Blake v. Repub. of Arg., 965 F.2d 699, 711 (9th 
Cir. 1992). Because no exception to the FSIA applied, all claims against 
Nicaragua were required to be dismissed for lack of subject matter and personal 
jurisdiction. See Amerada Hess, 488 U.S. at 434-39; Cassirer v. Kingdom of 
Spain, 616 F.3d 1019, 1025 (9th Cir. 2010). 


C. The Alien Tort Statute Does Not Provide Jurisdiction Or A Cause 
Of Action. 


Although Robertson cited the Alien Tort Statute, it is not an alternative basis 
for jurisdiction over Nicaragua. See Amerada Hess, 488 U.S. at 434-38. It is also 
not a basis for liability as to any Defendant, because the alleged conduct occurred 
entirely in Nicaragua. See Kiobel v. Royal Dutch Petroleum Co., 133 S. Ct. 1659, 
1662 (2013). 


D. The TVPA Does Not Provide Jurisdiction Or A Cause Of Action. 


Robertson cited the TVPA, but it was also inapplicable. For one thing, the 
TVPA applies only to “natural persons,” not to sovereigns like Nicaragua or 
political entities like the Sandinista Party. See Barapind v. Gov’t of the Republic of 
India, 844 F.3d 824, 832 (9th Cir. 2016). Further, Robertson did not allege that 
she was tortured by any of the individual Defendants. She claims she was 
mistreated by others roughly 60 years ago, D.E. 78, (66-67, well beyond the 


TVPA’s ten-year statute of limitations. See 18 U.S.C. §1350 (note), Sec. 2(c). 
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E. There Was No Violation of Any International Agreement. 


Robertson cannot assert any private right of action under the Convention on 
the Prevention and Punishment of the Crime of Genocide and the UN Declaration 
of Rights of Indigenous Peoples. D.E. 18 at 13-14 (collecting authorities). Her 
amended complaint also attempted to rely upon the Treaty of Friendship, 
Commerce and Navigation between the United States and Nicaragua (the “CFN 
Treaty”), D.E. 78, 49, but the United States withdrew from that treaty more than 
30 years ago. See Osorio v. Dole Food Co., C.A. No. 07-22693, 2010 U.S. Dist. 
LEXIS 12576, at *8-14 (S.D. Fla. Feb. 12, 2010) (holding that the CFN Treaty 
“has not been in force for over 20 years”). 


F. Robertson Has Failed To Serve Nicaragua Under The FSIA. 


The “exclusive procedure for service on foreign sovereigns” is the method 
prescribed by FSIA § 1608. Transaero, Inc. v. La Fuerza Aerea Boliviana, 30 
F.3d 148, 154 (D.C. Cir. 1994). Here, Robertson did not serve Nicaragua as 
required. There is no indication that she served a summons directed to Nicaragua, 
or that such a summons was dispatched by the clerk to the head of the Nicaraguan 
foreign ministry, or that any summons served contained a copy of the original 
complaint or the amended complaint translated into Spanish, or that any mailing 
was actually received. See 28 U.S.C. §1608(a) and (c)(2). Any claims against 


Nicaragua must therefore be dismissed on this basis. See, e.g., Hale v. Evidencia 
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Display, No. 15-0538, 2015 U.S. Dist. LEXIS 101297, at *14-15 (C.D. Cal. Aug. 
3, 2015). 

G. This Case Should Be Dismissed For Improper Venue. 

As explained in Defendants’ motion to dismiss, the only possible venue for 
this action is the U.S. District Court for the District of Columbia. D.E. 18 at 18. 

H. Robertson Did Not Allege Any Basis For The Exercise Of 


Personal Jurisdiction Over Defendants Ortega, Murrilo, Or The 
Sandinista Party. 


For individuals like President Ortega and Vice President Murillo, and for 
organizations like the Sandinista Party, there are “two types of personal 
jurisdiction: ‘general’ (sometimes called ‘all-purpose’) jurisdiction and ‘specific’ 
(sometimes called ‘case-linked’) jurisdiction.” Bristol-Myers Squibb Co. v. 
Superior Court, 137 S. Ct. 1773, 1780 (2017). General jurisdiction exists in the 
forum of an individual defendant’s domicile and in the forum where a defendant 
corporation “is fairly regarded as at home” (i.e., state of incorporation or principal 
place of business). Goodyear Dunlop Tires Ops., S.A. v. Brown, 564 U.S. 915, 924 


6c 


(2011). Specific jurisdiction basically requires that “the suit’ must arise out of or 
relate to the defendant’s contacts with the forum.” Bristol-Myers, 137 S. Ct. at 
1780. In other words, specific jurisdiction requires that “the defendant’s suit- 


related conduct must create a substantial connection with the forum State.” 


Walden v. Fiore, 1348S. Ct. 1115, 1121 (2014). 
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There was no general personal jurisdiction over President Ortega, Vice 
President Murillo, or the Sandinista Party in the United States, because they were 
all admitted to be “domiciled” or “at home” in Nicaragua. D.E. 78, 41; 
Goodyear, 564 U.S. at 924. Similarly, there was no specific personal jurisdiction 
over them, because any claims relating to these Defendants arose out of their 
alleged activities in Nicaragua, not the United States. Bristol-Myers, 137 S. Ct. at 
1780; Walden, 134 S. Ct. at 1121. 

The amended complaint’s purported joinder of Infinity Energy Resources, 
Inc. as a defendant did not create jurisdiction over President Ortega, Vice President 
Murillo, or the Sandinista Party. Merely being named as a co-defendant with a 
U.S. entity does not confer personal jurisdiction over persons located and allegedly 
acting abroad. “[I]t is the defendant’s conduct that must form the necessary 
connection with the forum State that is the basis for its jurisdiction over him,” and 
“a defendant’s relationship with a plaintiff or third party, standing alone, is an 
insufficient basis for jurisdiction.” Walden, 134 S. Ct. at 1122, 1123; see Bristol- 
Myers, 137 S. Ct. at 1781-82. Here, any alleged relationship between these 
Defendants and Infinity Energy Resources occurred in Nicaragua, see D.E. 78, 
496, and therefore involved no conduct by President Ortega, Vice President 
Murillo, or the Sandinista Party in the United States that could confer personal 


jurisdiction in the U.S. courts. 
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I. There Is No Personal Jurisdiction Over President Ortega Under 
Head Of State Immunity. 


President Ortega is immune from the jurisdiction of the U.S. courts under 
the doctrine of head of state immunity. D.E. 18 at 20-21 (collecting cases, 
including Lafontant v. Aristide, 844 F. Supp. 128, 131-32 (E.D.N.Y. 1994)). 


J. President Ortega and Vice President Murillo Cannot Be Sued In 
Their Official Capacities. 


President Ortega and Vice President Murillo are being sued in their 
capacities as officials and agents of the Nicaraguan government. Therefore, 
Nicaragua is the real party in interest, and the individual Defendants should be 
dismissed. D.E. 18 at 21-22 (collecting authorities). 


K. Robertson Failed to Properly Serve President Ortega, Vice 
President Murillo, And The Sandinista Party. 


Robertson failed to serve President Ortega, Vice President Murillo, and the 
Sandinista Party in compliance with Fed. R. Civ. P. 4(f), including because 
Robertson served no summons directed to the Sandinista Party, provided no 
evidence that these Defendants actually received service, and evidently performed 
any attempt at service by mail (which does not comply with Nicaraguan law). See 
D.E. 18 at 22-25 (collecting authorities); D.E. 19 (Decl. of Dr. Gerardo 


Hernandez). 
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L. Robertson Had No Claim Against Nicaragua, President Ortega, 
Vice President Murillo, Or The Sandinista Party Under The 
Federal Tort Claims Act Or 42 U.S.C. § 1985. 


To the extent Robertson attempted to assert claims under the Federal Tort 
Claims Act (the “FTCA”’) and 42 U.S.C. § 1985 (Conspiracy to Interfere with Civil 
Rights), neither was a viable basis for recovery. Any FTCA claim failed because 
the FTCA permits “claims against the United States” (not Nicaragua), and in any 
event does not apply to claims (like those asserted here) “arising in a foreign 
country.” See 28 U.S.C. § 1346(b); Sosa v. Alvarez-Machain, 542 US. 692, 700-12 
(2004). Further, the FTCA requires administrative presentment as a jurisdictional 
prerequisite for suit, which did not occur here. See Cadwalder v. United States, 45 
F.3d 297, 300 (9th Cir. 1995). Any claim under 42 U.S.C § 1985 failed because it 
was not premised upon a cognizable claim of a deprivation of rights by persons 
acting under color of state law under 42 U.S.C. § 1983. See Olsen v. Idaho State 
Bd. of Medicine, 363 F.3d 916, 930 (9th Cir. 2004). Further, there was no 
allegation here that any conspiracy occurred in a “State or Territory” of the United 
States, as the statute requires. See 42 U.S.C. § 1985(3). Robertson instead alleged 
acts in Nicaragua. See D.E. 78, {[66-67. 

CONCLUSION 
For the reasons set forth above, this Court should affirm the District Court’s 


judgment dismissing Robertson’s action. 
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Dated: February 26, 2018 


Respectfully submitted, 


Republic of Nicaragua, Daniel Ortega, 
Rosario Murillo, and the Sandinista Party 


By Their Counsel, 
/s/_ Andrew Z. Schwartz 


Andrew Z. Schwartz, Esq. 

FOLEY HoAG LLP 

155 Seaport Boulevard 

Boston, Massachusetts 02210-2600 
Tel: (617) 832-1000 

Email: aschwartz @ foleyhoag.com 
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Josephenie Robertson 
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/s/_ Andrew Z. Schwartz 
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Dated: February 26, 2018 
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Before: SILVERMAN, PAEZ, and OWENS, Circuit Judges. 


Josephenie Robertson appeals pro se from the district court’s judgment 
dismissing her action for lack of subject matter jurisdiction. We have jurisdiction 


under 28 U.S.C. § 1291. We review de novo a dismissal under Federal Rule of 
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This disposition is not appropriate for publication and is not precedent 
except as provided by Ninth Circuit Rule 36-3. 

” The panel unanimously concludes this case is suitable for decision 
without oral argument. See Fed. R. App. P. 34(a)(2). 
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Civil Procedure 12(b)(1). Maronyan v. Toyota Motor Sales, U.S.A., Inc., 658 F.3d 
1038, 1039 (9th Cir. 2011). We affirm. 

The district court properly dismissed Robertson’s action for lack of subject 
matter jurisdiction because Robertson alleged claims that presented a political 
question. See Corrie v. Caterpillar, Inc., 503 F.3d 974, 980-82 (9th Cir. 2007) 
(district courts have no jurisdiction to hear a case presenting a political question); 
see also Baker v. Carr, 369 U.S. 186, 217 (1962) (setting forth tests to determine 
whether case presents a political question); Mingtai Fire & Marine Ins. Co., Ltd. v. 
UPS, 177 F.3d 1142, 1145 (9th Cir. 1999) (authority to recognize foreign regimes 
is committed to the Executive Branch alone). 

The district court did not abuse its discretion by denying Robertson’s motion 
for appointment of counsel because Robertson did not demonstrate exceptional 
circumstances. See Cano v. Taylor, 739 F.3d 1214, 1218 (9th Cir. 2014) (setting 
forth standard of review and requirements for appointment of counsel). 

To the extent that Robertson sought to maintain this action as a class action 
lawsuit, Robertson cannot do so because she is not an attorney. See C.E. Pope 
Equity Trust v. United States, 818 F.2d 696, 697 (9th Cir. 1987) (a pro se litigant 


has no authority to appear as an attorney for others). 
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We reject as unsupported by the record Robertson’s contentions regarding 
the district court’s denial of her motion for sanctions and treatment of Robertson’s 
requests to amend her complaint. 


AFFIRMED. 
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FRAP 35(b) STATEMENT 

Appellant/Plaintiff, Rev. Josephenie E. Robertson, M.T.T. respectfully 
requests rehearing en banc for the following reasons: 

First, rehearing en banc is warranted by and through the Court’s Inherent 
Power of Discretion and to set precedent under FRAP 35(b)(1) because the panel 
decision conflicts with decisions of the Supreme Court and this Court. Specifically, 
the panel’s determination that federal deputy clerks do not have standing under 
Article 3 of the United States Constitution to intervene on a judgment by 
dismissing a case assigned to a District Court Judge, which is beyond a clerk’s 
authority, other than a default judgment. Please see FRCP 77 on Conducting 
Business; Clerk’s Authority; Notice of an Order or Judgment. 

The panel’s determination that the plaintiff does not have associational standing 
to represent the Miskitu people’s interests as a class action lawsuit conflicts with 
the Supreme Court’s decision in Hunt v. Washington State Apple Adver. 
Comm’n, 432 U.S. 333 (1977), and this Court’s decision in San Diego Cnty. Gun 
Rights Comm. vy. Reno, 98 F.3d 1121 (9th Cir. 1996). 

Finally, the panel’s determination that the Court’s well-established standing 
doctrine articulated in such cases as Lujan v. Defenders of Wildlife, 504 U.S. 555 
(1992) is not warranted when the plaintiffs are suffering concrete and discernible 
injury, when it is not the plaintiffs who do not have standing, but rather the 
defendants. 
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Second, rehearing en banc is warranted under FRAP 35(b)(2) because 
the issues presented by this case are of “exceptional importance.” The 
constitutional issues addressed in the underlying judgment are arguably the most 
contentious issue to have been addressed by the courts in U.S. history. The 
supposed jurisdictional barriers are also of exceptional importance, for they are 
already threatening the very adversarial nature of our system of justice based 
upon a conspiracy of silence. 

INTRODUCTION 

Plaintiffs filed a class action complaint in the U.S. District Court requesting 
the appointment of counsel to assure due process considerations for myself and the 
Miskitu people. We allege that the defendants are engaging in “crimes against 
humanity” against our people the question to harvest our natural resources resulting 
in severe human rights violations against my person and our people as well as our 
right to negotiate with respect to international companies and financiers who are 
doing business in the autonomous regions of the Miskitu peoples. 

During the course of litigation, we noted that the defense lawyers were 
contacting the Deputy Clerk of the federal court on a rather inappropriate “legal 
basis” without our input or involvement. We noted this was not appropriate contact 
to the Deputy Clerk, who bizarrely, in turn advised me not to contact him in a 
similar manner. Throughout litigation as it continued, we actively sought to retain 
counsel to no avail. As our case continued, one of our royal family members on 
our behalf was referred to an agency in Washington D.C. that unknown to us, 
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employees a Sandinista government official who claimed that only he 
represents the Miskitu people and controls the district court as well as what 
happens in the District Court. Our royal family member tape recorded the 
conversation and provided me a copy along with his personal statement that he was 
brutally beaten by Sandinista cohorts and provided photographic evidence that we 
submitted to the District Court to find out both, who was responsible in the judicial 
system with contacting this representative of the Sandinista Party. The very day 
before the District Court made its decision to dismiss our cause, the service of 
summons and complaint against Defendant Infinity Energy was filed in the Clerk’s 
office — remaining absent for months depriving the plaintiffs of our right to seek a 
default judgment as well as complying with our case complying with “touches and 
concerns” the United States. In response, the District Court judicial officer solely 
stated that he had no contact with this Sandinista employee. However, he did not 
investigate the conduct of his Deputy Clerk, who in turn signs the dismissal order 
for the judge. 

The instant case also involves itself in the human rights deprivations and 
suffering of indigenous people’s where we were receiving photographic evidence 
and statement of genocide, rape of women and young girls, extrajudicial killings, 
denial of food and medical supplies, as well as forced relocations and while 
American companies and Defendant Republic of Nicaragua are plundering our 
natural resources throughout the process of litigating our complaint without our 
right to be directly involved in negotiations. 
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The Court had ruled that there was a “political question” that is no t resolved 
in our case. During oral arguments a second plaintiff was afforded the right to self- 
representation which was subsequently quashed by the Court’s next order. 

In the Defendant’s Appellate brief, they made an admission of ex parte 
communication and conspiracy with the District Court judge by stating, the Court 
dismissed the plaintiff's complaint because she was “imaginary” when the actual 
facts are this word is not found in the public records. Therefore, the natural 
conclusion is that there was prejudicial communication between the defendant’s 
counsel an'd the court that constitutes bias ex parte communications. 

It is our natural conclusion that the sole basis of the Deputy Clerk 
intervening in this case and signing judicial orders was to remove the presiding 
judicial officer from complicity with the defendant’s misconduct or some form of 
secret hearing” in violation of the Due Process Clause of the 14 Amendment. 

The Ninth Circuit affirming the District Court’s decision to dismiss the case 
that was assigned to a “deputy clerk” to grant the dismissal without commenting on 
the due process deprivations imposed on the plaintiffs without the right to have 
appointed counsel during these proceedings 1s tantamount to a conspiracy of silence. 
Private attorneys are not ordained to hold any government office under 


Constitutional law. 
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2 In re Murchison, 349 U.S. 133 (1955) 


REASONS FOR GRANTING REHEARING EN BANC 


I. The Panel’s Decision Conflicts with Prior Decisions of this Court and 
Binding Precedent of the Supreme Court. 


A. The Supreme Court and this Court have both recognized that officials, 
other than judges who are charged with administering federal law, as 
shown by the rules, have no standing to issue orders. 

B. The issues presented by this case are of “exceptional importance. 


The Supreme Court has held that “an association has standing to bring suit on 


behalf of its members when: (a) its members would otherwise have standing to sue 


in_their_ own right; (b) the interests it seeks to protect are germane to the 
organization’s purpose; and (c) neither the claim asserted nor the relief requested 
requires the participation of individual members in the lawsuit.” Hunt, 432 U.S. at 
343; see also San Diego Cnty. Gun Rights Comm., 98 F.3d at 1130-31 (applying 
Hunt). The second of these “prerequisites” to associational standing, at issue here, 
does not distinguish between personal and professional interests, only whether 
“the interests” the association seeks to protect on behalf of its members “are 
germane to the organization’s purpose.” Hunt, 432 U.S. at 343. The requirement 
exists to “assur[e] adversarial vigor in pursuing a claim for which member Article 
II standing exists.” United Food & Commercial Workers Union Local 751 vy. 
Brown Grp., Inc., 517 U.S. 544, 556 (1996). 
Under the Hunt test, the Plaintiffs associational representation of the 
official interests of its Miskitu peoples and natural resources is clearly “germane” 
to the plaintiff's purpose of seeking redress. 
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The same is true for the personal capacity interests of the federal deputy 


clerk. Such “nonconclusory allegations made in support of an intervention motion” 


must be “acceptfed] as true.” Southwest Ctr. for Biological Diversity v. Berg, 268 
F.3d 810, 819 (9th Cir. 2001). Moreover, “[f]or purposes of ruling on a motion to 
dismiss for want of standing, both the trial and reviewing courts must accept as true 
all material allegations of the complaint, and must construe the complaint in favor of 
the complaining party.” Warth v. Seldin, 422 U.S. 490, 501 (1975). allowed to 
appeal because it met “Article III’s ‘standing criteria. The threat of particularized 
injury from the order [it] seek[s] to reverse that would be avoided or redressed if [its] 
appeal succeeds’” 
II. The Issues Presented by this Case Are of Exceptional Importance. 
Rehearing en banc is also warranted under FRAP 35(b)(2) because both of 
the issues presented by this case—the underlying merits of the constitutionality of 
deputy clerk intervention under the circumstances of a denial of the right to 
counsel solely to assure equal and due protection protections and the jurisdictional 
questions presented—are of “exceptional importance.” 
A. The underlying merits determination presents one of the most hotly- 
contested constitutional issues in decades of seeking redress in the United 
States against tyrants, and the right of a people to be involved in 
negotiations that involves American businesses where the people are 


being systematically exterminated, while international businesses are 
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reaping billions of dollars at these very same people’s injuries. 

B. The jurisdictional questions that have thus far prevented this Court from 
considering the underlying merits issue in this case are also of 
exceptional importance where adherence to “politically correct” judicial 
hearings that rely on some form of “constitutional exemption doctrine” 
are replacing actual Constitutional rights. 

C. If the Court would review, Tehan v U.S. ex rel. Shott, 382 U.S. 406, 416 
4th amd; the Supreme Court stated: 

“Tt may be that it is the obnoxious thing in its mildest and least 
repulsive form; but illegitimate and unconstitutional practices get their 
first footing in that way, namely, by silent approaches and slight 
deviations from legal modes of procedure. This can only be obviated by 
adhering to the rule that constitutional provisions for the security of 
person and property should be liberally construed. A close and literal 
construction deprives them of half their efficacy, and leads to gradual 
depreciation of the right, as if it consisted more in sound than in 
substance, It is the duty of courts to be watchful of the constitutional 
rights of the citizen, and against any stealthy encroachments there on” 

D. The District Court did not follow the Code of Conduct for United States 
Judges* with respect to ex parte communication, with respect to telling the 
defense lawyers that the plaintiffs’ claims are “imaginary” may I use the 
Merriam-Webster's Dictionary definition, which defines “imaginary” - 
a: existing only in imagination : lacking factual reality; to 
describe a witness — not the plaintiff — who has provided an 


evidentiary statement, audio recordings, and photographic evidence 
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* http://www.uscourts. gov/judges-judgeships/code-conduct-united-states-judges 


to the Court via the plaintiff. 


Canon 3: A Judge Should Perform the Duties of the Office Fairly, Impartially 
and Diligently 


The duties of judicial office take precedence over all other activities. In performing 
the duties prescribed by law, the judge should adhere to the following standards: 


(A) Adjudicative Responsibilities. 


(1) A judge should be faithful to, and maintain professional competence in, the law 
and should not be swayed by partisan interests, public clamor, or fear of criticism. 


(2) A judge should hear and decide matters assigned, unless disqualified, and should 
maintain order and decorum in all judicial proceedings. 


(3) A judge should be patient, dignified, respectful, and courteous to litigants, jurors, 
witnesses, lawyers, and others with whom the judge deals in an official capacity. A 
judge should require similar conduct of those subject to the judge’s control, 
including lawyers to the extent consistent with their role in the adversary process. 


(4) A judge should accord to every person who has a legal interest in a proceeding, 
and that person’s lawyer, the full right to be heard according to law. Except as set out 
below, a judge should not initiate, permit, or consider ex parte communications or 
consider other communications concerning a pending or impending matter that 
are made outside the presence of the parties or their lawyers. If a judge receives an 
unauthorized ex parte communication bearing on the substance of a matter, the judge 
should promptly notify the parties of the subject matter of the communication and 
allow the parties an opportunity to respond, if requested. A judge may: 


(a) initiate, permit, or consider ex parte communications as authorized by law; 


(b) when circumstances require it, permit ex parte communication for scheduling, 
administrative, or emergency purposes, but only if the ex parte communication does 
not address substantive matters and the judge reasonably believes that no party will 
gain a procedural, substantive, or tactical advantage as a result of the ex parte 
communication; 


Canon 3A(4). The restriction on ex parte communications concerning a 
proceeding includes communications from lawyers, law teachers, and others who are 
not participants in the proceeding. A judge may consult with other judges or with 
court personnel whose function is to aid the judge in carrying out adjudicative 
responsibilities. A judge should make reasonable efforts to ensure that law clerks 
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and other court personnel comply with this provision. 

The District Court Judge’s biased remarks were used in the 9” Circuit Court of 
Appeals. * The plaintiff contends and believes the judge’s conduct showed prejudice 
against her and offended her that has injected bias or prejudice into my legal 


proceeding. 


E. There was no political question. 

If the Court would review the Treaty of Managua of 1860, an internationally 
recognized treaty listed by the United Nations of which the United States is a 
signatory to, if would find the exclusive right to negotiate regarding natural resources 
in the autonomous Miskitu territory is reserved for the royal family. There is a US 
business whose proper service of summons and complaint is withheld from August 
25"", 2017 until October 5", 2017 and from the Judge’s eyes — that is the duty of a 
clerk to timely and properly file. The plaintiff is a member of the royal family. 

Now compare, the U.S. Embassy in Nicaragua’s Overseas Security Advisory 
Council:” 
The Overseas Security Advisory Council (OSAC) was created in 1985 under the 
Federal Advisory Committee Act to promote security cooperation between American 
private-sector interests worldwide and the U.S. Department of State. OSAC has 
developed into an enormously successful joint venture, with U.S. companies and 
organizations receiving the tools they need to cope with security issues in a foreign 
environment. OSAC is a free service to U.S.-based or incorporated private sector 
organizations with overseas operations. 


And, compare the Due Diligence Advisory’ posted by the United States Embassy 
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* Please also see: 29 CFR 2700.82 - Ex parte communications. 
* https://ni.usembassy.gov/business/overseas-security-advisory-council/ 
° https://ni.usembassy.gov/business/getting-started-nicaragua/due-dilligence-advisory/ 


in Nicaragua: 

Indigenous Community Properties: Properties that belong to indigenous 
communities fall under special regulations. They may or may not be registered and 
usually ownership is not transferable. One may acquire concessions or lease rights, 
but these are regulated by each indigenous community council. Disputes over 
rights that are acquired from an indigenous community are difficult to settle. It is 
unclear whether Nicaraguan civil law is applicable for transactions involving 
indigenous communities. Environmental use and development laws also apply to a 
vast majority of properties owned by indigenous communities. Many of these 
properties cannot be used to build residential housing of commercial space. 

Infinity Energy had no business negotiating solely with the Nicaraguan 
government without some Miskitu royal family involved in the negotiations, or the 
OSAC should have been requested to intervene, by the District Court on behalf of the 
United States government in this case to provide the “political decision” of this 
matter, which of course comes from reading internationally recognized treaties. 

The U.S. House of Representatives has already NICA Act’ against Nicaragua with 
respect to financial institutions that deal with the government exploiting natural 
resources that are not under their authority. It can be naturally concluded that 
American businesses should have been advised by OSAC not to negotiate 
exclusively with the defendants without a Miskitu royal family at the negotiating 
table. 

F. Crimes Against Humanity 

The Defendants and all of them, excluding Infinity Energy, are a foreign state 

within the meaning of 28 U.S.C. § 1603, and includes its officials, employees, 


agents, and other instrumentalities. They are so designated as a result of the acts 
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’ https://www.telesurtv.net/english/news/US-House-Passes-NICA-Act-A gainst-Nicaragua-Imperiling-Social-Programs- 
and-Development-20171003-0030.html 


herein described in the amended complaint and 28 U.S.C. § 1605A(a)(2)(A)(i)(1). 
JURISDICTION AND VENUE where the Court has subject matter jurisdiction 
over this matter pursuant to 28 U.S.C. §§ 1330(a), 1367, and 1605A because 
Nicaragua committed including but not limited to, acts of torture, hostage taking, 
and extrajudicial killing. This Court has personal jurisdiction pursuant to 28 U.S.C. 
§ 1330(b) because it has subject matter jurisdiction pursuant to 28 U.S.C. § 1330(a) 
and because service of this Complaint was being made pursuant to 28 U.S.C. § 
1608. where Venue is proper in this Court pursuant to 28 U.S.C. § 1391(f)(4) where 
the plaintiffs claims are a direct and proximate result of Nicaragua’s actions. 

The District Court itself was complicit with the Defendant’s conduct and 
obstructed equal protection as well engaged in due process deprivations under the 
color of a silent conspiracy. 

G. The District Court was in error for not appointing counsel under these 
circumstances of due process deprivations. A claim of a class action 
lawsuit — is not sufficient to solely deny the appointment of counsel to 
meet the standards of law and protect against such Constitutional 
deprivations claimed in this Petition. Counsel cannot solely be appointed 
in Class action lawsuits solely to reap and plunder the case with legal 
costs. A fair and neutral tribunal cannot foresee or predict beforehand that 
a case is not without merit without exploring the denial of the right based 
solely upon a fair and neutral tribunal without prejudice or bias. This is not 
the case in this matter. 
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H. The court’s order of dismissal and the 9" circuit court’s affirmation of the 
dismissal is unlawful and must be set aside compelling this case to go to 
trial. The Courts actions were an illegal judicial overreach. The Courts 
decision and affirmation without securing the Administration’s 
justification for not advising businesses is insufficient under the 
Administrative Procedure Act which state that courts “shall....hot unlawful 
and set aside agency action...found to be .... arbitrary, capricious, and an 
abuse of discretion or otherwise not in accordance with Constitutional law 
and failure to follow the Administrative Procedure Act* resulting in the 
failure to advise American Businesses seeking concessions that cause 


irreparable harm to the plaintiffs and Miskitu peoples. 


I. CONCLUSION 

For the reasons stated above, The plaintiff(s) respectfully requests that the 
Court grant its petition for rehearing en banc, reverse the Panel’s decision 
affirming the United States District Court dismissing our complaint, and 
proceed to briefing/argument on this en banc appellate petition. 


Dated: This 30" of April, 2018 Respectfully submitted, 


Rev. Josephenie E. Robertson, M.T.T. 
J. 1557 Jackson St. #301 
Oakland, CA 94612 - U.S.A. 
Telephone: 510.410.1144 
Email: ercell@miskitunation.org 
In Propria Persona 
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* https://www.justice. gov/sites/default/files/jmd/legacy/2014/05/01/act-pl79-404.pdf 
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